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Since  tlio  piil)licati(»ii  of  the  last  edition  of  this  short 
trciilisn  th<'  ivppiicatiuii  of  the  restiaiut  of  tmdo 
(Inctriiic  ad  Ijetwetn  emplo.vtr  and  employed  lias  been 
iiioditU'd  in  IK)  small  di-giee  l»y  the  tnnd  of  modern 
(IrcisiouH.  The  days  of  Shylock  and  his  bond  are 
ovi'i,  and  the  (|iialily  of  imicy  is  now  strained  in 
favour  of  the  t'uiploye.  'I'liis  branch  of  the  law 
rrlatiuj^to  restraints  contained  in  service  agreements 
lias  recently  bei^n  the  subject  of  an  important  decision 
of  I  he  House  of  Lords  in  Mason's  Case.  But  there  is 
iiiiolher  and  even  more  interestin-,'  aspect  of  the 
iloclrine  which  within  the  last  year  has  been  considered 
both  by  the  House  of  Lords  and  by  the  i'rivy  Council. 
Since  this  work  lirst  saw  the  light— nearly  twenty 
years  ago — powerful  amalgamations  and  associations 
iif  mannfactuiers  have  grown  up  in  almost  ail  the 
large  industries,  and  the  doctrine  of  restraint  of  trade 
has  become  of  paramount  importance  with  reference 
to  combinations  of  this  character. 

It  is  beheved  that   almost  all  the  reported  cases 
relatin;'   to   restraint  of   trade  will  be  found  in  the 
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pr«stmt  odiiic.ii,  tind  iin  iiiionipf  haH  bwn  iiiadn  (,i 
«'Xlruc»  til.,  i.rincipl.s  luulnlvin-  thi'  numerous  and 
oftpii  cniHiciiu-  .lfi-i>i<.ii-..  uiid  lo  lind  u  "  prtlliwuy  to 
ivulit.v  V  uci-oss  I  ho  "  nild.'Mu-ss  of  sinyli!  iu.sluiicis." 

VV.  A.  J. 
Lincoln's  Inn, 

April,  191 1. 
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CONTRACTS  IN  RESTRAINT  OF  TRADK. 


CHAPTER   I. 


INTRODUCTION   TO    THE    SUBJECT. 


The  (loot line  that  .my  ivstraint  of  trade  is  contrary 
to  public  iwlic\'  is  said  to  bo  based  on  tho  provisions 
of  Magna  Carta  {a).  It  was  certainly  well  established 
at  the  time  when  the  nation  was  passing  through  tho 
transition  from  status  to  contract  which  resulted  from 
tho  decay  of  the  feudal  system,  and  tho  importance 
of  contractual  (obligations  first  began  to  be  recog- 
nized {!)).  Acording  to  a  well-known  dictum  of  Mr. 
Justice  Burroiujh,  "  puldic  policy  is  a  very  unruly 
horse,  and  when  once  you  get  astride  it  you  never  know- 
where  it  will  carry  you "  (c).  When  a  contract,  if 
carried  out,  would  be  conducive  to  immorality,  or  would 
interfere  with  the  duo  administration  of  justice,  it  is 
not  ditiicult  to  determine  that  it  is  contrary  to  public 
policy,  and  therefore  void.  In  this  cormection  the 
expression  "  public  policy "  is  used  in  the  sense  of 

(a)  In  Chyqale  v.  Balchelor,  Owen,  143. 

(6)  See  The  Dycr'sentm  in  the  year  1415,  2  Hen.  \'.,  ful.  5,  pi.  2tt. 

(c)  Richardson  v.  Mdlish,  2  Bing.  252. 

C.  B 
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tho  moral  wi'lfaie  of  the  coiumunity.     But  when  a 
contract  in  restraint  of  trade  is  said  to  be  contrary  to 
pubHc  poHcy,  the  expressi(jn  is  there  used  in  the  sense 
of  the  commercial  rather  than  of  the  moral  interests 
of  the  pubUc.     To  determine  what  is  and  what  is  not 
prejudicial  to  the  interests  of  trade  may  in  some  cases 
re-iuire  very  exceptional  insi'^ht  into  economic  con- 
ditions  and   the   nature   of   commercial  transactions, 
and  consequently,  as  Mr.  Justice  Cave  once  remarked, 
"  Judj^-es  are  more  to  be  trusted  as  interpreters  of  the 
law  than  as  expounders  of  v  hat  is  called  public  policy." 
Tho  lan^niago  of  a  well-known  American  Judge  on  this 
point  seems  worthy  of  notice.     "  I  by  no  means  deny," 
he   said,   "  the   right   or   the   propriety   of  judicially 
deterniining  that  a  contract  which  is  actually  at  war 
with  any  estabhshed  interest  of  society  is  void  because 
tlu!  interests  of  individuals  must  be  subservient  to  the 
public  welfare.     Rut  I  insist  that  before  a  Court  should 
determine  a  contract  which  has  been  made  in  good 
faith  stipulating  for  nothing  which  is  malum  in  se, 
nothing  which  is  made  malum  prohibitum  to  be  void 
as  contravening  the  policy  of  the  State,  I  should  be 
satisfied  that  the  advantage  to  accrue  to  the  public 
from  so  doing  is  certain  and  substantial,  not  theoretical 
or  problematical "  ((/). 

id)  How,.  J.,  in  Kdlo,,,i  v.  Larldn,  3  Pinwy.  l^'^'  -  '^"'|  "'• 
judgment  of  Lord  Hrammll  in  the  Mogul  case,  1892,  A.  C.  at 
p.  A-.-,  and  j..dsm.iit  of  Kennedy,  L.J.,  in  the  NorlhAS  eM  Salt 
Co.  case,  107  L.  'J'.  4:{i». 
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But  those  observations,  however  pertinent  when 
addressed  to  the  question  whether  it  is  competent  to 
our  Courts  to  "  invent  a  new  head  of  Public  Policy  "(e), 
do  not  seem  to  have  the  same  weight  with  reference 
to  an  established  principle  of  law  which  has  for  centuries 
commended  itself  to  English  notions  of  justice  and 
expediency.  It  is  submitted  that  a  rule  of  law  once 
established  can  only  be  annulled  by  the  legislature, 
although  the  application  of  the  rule  to  any  particular 
case  necessarily  involves  taking  into  consideration 
the  f '  ered  conditions  of  modern  Hfe.  Unfortunately 
the  distinction  between  the  application  and  the  abro- 
gation of  a  rule  of  law  is  frequently  lost  sight  of ;  and 
when  once  it  is  admitted  that  public  policy  with  refer- 
ence to  commercial  transactions  is  not  stereotyped,  but 
changes  with  the  habits,  capacities,  and  opportunities 
of  the  public,  it  follows  that  the  appHcation  of  the 
Eestraint  of  Trade  doctrine  must  largely  depend  on 
the  notions  of  policy  and  expediency  from  time  to 
time  entertained  by  our  judges.  It  is  for  this  reason 
that  although  the  decisions  on  the  subject  present  what 
Kekcwich,  J.,  once  described  as  '*  an  embarrassment 
of  wealth  "  the  law  is  still  to  some  extent  fluctuating 
and  uncertain. 

The  history  of  the  Eestraint  of  Trade  doctrine  may, 
it  is  submitted,  be  divided  into  four  periods,  viz.  (1)  the 

(f )  See  judgment  by  Lurd  Halsbnnj  in  Jamoii  v.  Driejontein, 
1902,  A.  C.  at  p.  491, 
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,H.io(l  prior  to  tho  (U-cisiou  in  mchel  v.  Bci,noUh  (/ )  ; 
(.2)  the  period  from  the  decision  in  Mitchel  v.  l{c,,noJds 
to  the  decision  in  mmUon  v.  Bousillon  {<j)  ;    (=3)  the 
,iod  from  the  decision  in  BouslUnn  v.  7.'o».»//ou  to 
<n,  ,nd  of  ihe  nineteentli  century;    and   (4)  a  new 
poriod   which   connnenced   with   the   present   centviry 
.luvin<^  which  th.MV  has  1)een  a  tendency  to  regard  con- 
tracts in  restraint  of  trade,  at  any  rate  as  hetween 
employer  and  employed,  with  disfav..ur.  In  early  tnnes 
.11  restraints  of  trade,  whether  general  or  restricts 
to  a  particular  area,  were  thought  to  he  contrary  to 
m.l)lic  policy  (/O.  I'ut  during  the  seyenteenth  century 
an  exception  was  engrafted  on  this  rule,  yiz.  that  a 
partial  restraint  might  he  upheld  if  it  ^vas  reasonable, 
hayin-    regard    to    the    special    circumstances.     This 
oxcepHon   was   established   at   the   beginning   of    th.> 
eighteenth  century  by  the  decision  of  Lord  Maccles- 
field  in  the  c.lehrated  case  of  Miichd  v.  Beijnolds{i). 
In  that  ca.e  Lord  MnccJcsfwhl  laid  down  (1)  that  to 
obtain  the  sole  exercise  of  any  known  trade  throughout 
England  is  a  compleat  monf»poly  0),  and  against  the 

(/)  1711,  1  r.  Wms.  181. 

in)  1880,  14  C.  D.  351.  _ 

Ih)  See  dicta  in  yorclmfelfs  ca...  1894.  A.  C  at  pp.  o41.  5d6, 

564.  575. 

(i)  1  P.  W.  181.  , 

U    The  term  -  monopoly"  is  ho.e  u.cd  in  a  loose  sense,  and 

not  in  its  proper  le^al  signitication  of  .  right  granted  by  the 

Crown.     See  M.-Geu.  of  Australia  v.  Adelaide  Stea,ns}np  to,n. 

pany,  1913.  A.  C  at  p.  7!.t5. 
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policy  of  the  law  ;  (2)  that  wliea  restrained  to  parti- 
cular pLict'H  or  persons  (if  lawfully  and  fairly  obtained) 
the  same  is  not  a  monopoly. 

After  the  dt'cision  in  Mitchd  v.  Iteijnolds,  a  dis- 
tinction was  drawn  between  general  and  partial 
restraints— the  former  bein^:  held  to  be  ipso  facto 
bad,  whilst  the  latter  were  upheld  if  reasonable  both  in 
the  interests  of  the  contracting  parties  and  of  tho 
l)ublic. 

A  general  restraint  was  one  which  extended  to  the 
^vhule  of  the  United  Kingdom  and  was  not  limited 
as  regards  persons.  It  has  been  said  that  the  sole 
reason  why  Lord  Macclesfield  considered  a  general 
restraint  void  was  that  it  was  inconceivable  in  his  day 
that  such  a  restraint  should  be  required  for  tho  pro- 
tecti(m  of  the  covenantee.  But  it  is  submitted  that 
tlie  distinction  between  general  and  partial  restraints 
was  really  based  on  the  theory  that,  when  there  is 
a  space  limit,  the  advantage  gained  by  those  out- 
side the  Ihuit  may  be  set  against  the  loss  of  the 
])ul)lic  within  the  limit  (A:).  It  may  ije  iumiaterial 
so  far  as  the  interests  of  the  public  are  concerned 
whether  a  man  exercises  his  trade  at  John-o'-Groats 


(k)  Lord  MaciMfjhten  admits  the  justice  of  this  view  in  cases 
between  cni])loyer  and  employed,  1804,  A.  C.  at  p.  667.  "  To 
exeludo  all  competition  is  neither  necessary  nor  reasonable," 
])er  Cozens. llarihj,  ^l.U.,  in  Easier  v.  Hiiss,  [1914J  1  Ch.  at 
p.  476. 
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or  at  Land's  End,  hut  it  seems  to  ho  obviously 
against  public  policy  that  an  Englishman  (0  should 
bo  compoUed  either  to  abandon  the  exercise  of  his 
calling  or  to  give  in  foreign  countries  the  ben-Mit 
of  a  knowledge  and  experience  which  might  have 
been    used    to    increase    the    wealth    of    his    native 

land. 

The   rule   that   general  restraints   were   necessarily 
void— first  seriously  challenged  in  the  year  1880  by 
the  judgment,   of   Sir   Edward   Fry   in   lioitsiUon   v. 
J?OHS(7/on  (m)— was  abolished  by  the  decision  of  the 
House  of  Lords  in  NordenJcWs  case  in  the  year  1804. 
But    the   decision   in   NordejiJelCs   case  (w)    does    not 
mark  an  epoch.     Throughout  the  last  quarter  of  tho 
nineteenth  century  tlu^re  was  a  strong  tendency   to 
relax  the  rule  against  restrain  of  trade,  and  to  hold 
practically  all  restraints  to  be  reasonable  unless  they 
amounted   to   a   restraint   against   trading   anywhere 
in  anything  with  anybody.    This  tendency  may  have 
be-n  due  to  som(^  extent  to  the  laissez  Jaire  doctrines 
of  the  Manchester  School,  but  is  mainly  to  be  attributed 
to  the  influence  of  Sir  George  Jesscl,  who  considered 
that  the  sanctity  of  contract  was  the  "paramount 

(1)  The  fact  that  tho  defendant  was  not  a  British  subject 
was  rehed  on  in  Lamson  Pneumatic  Tube  v.  Phillips,  91  L.  T.  363, 
and  to  a  certain  extent  in  the  Nordenfelt  case. 

(m)  14  C.  D.  351. 

{n)  Nordmfeli  v.  The  Maxim  Nordenjelt  Guns  and  Amrnunilion 

Company,  Ltd.,  1894,  A.  C.  535. 
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public   policy "    completely   ovcishadowiu}^   all   other 
considcnitiona  (o). 

In  the  last  edition  of  this  hook  the  writer  ventured 
to  sufiKest  that  the  tendency  of  the  Courts  to  uphold 
lestraints,  however  wide,  in  contrac's  oj  service,  where 
there  was  no  (juestion  of  guarding  against  the  disclosure 
of  special  trade  socnfts,  was  calculated  to  inflict  hard- 
ship upon  employees.     During  the  last  ten  years  there 
has  been  a  marked  change  in  the  attitude  of  the  Courts 
towards  contracts  of  this  character,  and  although  the 
test  of  validity  remains  the  same  it  has  been  applied 
in  a  very  different  spirit.     As  illustrating  this  proposi- 
tion, it  is  instructive  to  compare  the  judgment  of  the 
present  Master  of  the  Rolls  in  Hood  d-  Moore's  Stores, 
Ltd.  v.  Jones  (p)  in  the  year  1899,  with  the  judgment 
of  the  same  learned  Judge  fourtfr n  years  later  in  Eastes 
V.    Ihiss  ((]).     In    the    Maxim-'Nordcnjelt    case    Lord 
Macnanhten  laid  down  the  modern  doctrine  with  regard 
to  restraint  of  trade  in  language  which  has  been  fre- 
quently cited  as  authoritative  not  only  by  the  Conrt 
of  Appeal,  but  by  the  Lords  and  Privy  Council.     The 
passage  is  really  an  ingenious  compound  and  adai)ta- 
tion  of  the  judgment  of  Lord  Maccksjiehl  in  Mitchel  v. 


(o)  See  Printing  <{.•  Numerical  Kegistering  Co.  v.  Sampson 
(1875).  L.  R.  19  Eq.  at  p.  4«5  :  Middklon  v.  Brown  (1878),  47 
L.  J.  Ch.  at  p.  412.  Lord  Lindley  also  frequently  expressed  ♦his 
view. 

(/))  81L.T.  169. 

(7)  [1914  i  I  (ii.  408. 
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7iV//Ho/(/.s' (/•)   and   (liiil    of   TIndnl  ('..T.,  in   Ilorncr  v. 
(Irmrti  (.s), 

"  The  piihlic,"  said  Lord  Macnagltten  {t),  "  have  an 
interest  in  ivtiy  pcison's  carrying  on  his  trade  frt'cly. 
So  has  the  indivi(hial.  All  interforenco  with  individual 
liberty  of  action  in  trading  and  all  restraints  of  trade 
of  themselves,  )/  (heir  is  mihUuj  more  (»),  are  contrary 
to  public  policy  and  therefore  void.  That  is  the  general 
rule,  but  there  are  except  ions  ;  restraints  of  trade  and  in- 
terference with  individual  liberty  of  action  may  bo  justi- 
iied  by  the  special  circumstances  {c)  of  a  particular  case. 

It  is  a  sut'ticient  just ilicat ion,  and  indeed  it  is  the 
only  justification  if  the  restraint  is  reasonable- 
reasonable,  that  is,  in  reference  to  the  interests  of  the 
parties  concerned  and  reasonable  in  reference  to  the 
interests  of  the  public,  so  framed  and  so  guarded  (w;) 
as  to  alt'ord  ade(piate  protection  to  the  paity  in  whose 
favour  it  is  imposed  while  at  the  same  time  it  is  in  no 
way  injurious  to  the  public." 

liefore  C(msidering  the  application  of  this  test  it  is 
proposed  n\  the  next  cliapter  to  attempt  a  classification 
of  the  various  kinds  of  restraints. 

(.)  IP.W.  ISl.     (s)  7  J5ing.  at  ]).  743.     (0  18'.»4,  A.C  at  ]).  .icr). 

(«)  Cf.   language   of   Loitl   MaccUsjUld:     '"In   all   ivstiaiiits 

vhrt:  nolhinij  iiiort  appears  the  law  pri'suiues  thfin  bad,"  I  P.  Win. 

at  |>.  !(»«. 

(/•)  Cf.  •' whoiv  the  sptc'iol  matter  ai)ix-ai.s  "  ii>  I»rtl  Macchft- 

/('(W"."!  judgment, 

(n-)  The  c^neliiding  ^lassage  is  taken  aluiost  verbatim  from  the 
judgment  of  Timhil,  0.3. 
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CHAPTER  II. 

CLASSIFICATION    OF   CONTRACTS    IN  RESTRAINT 
OF  TRADE. 

Definition  ox-  Geneual  and  rAiiTiAi.  Restraints. 

TiiEUE  seems  to  be  soiiio  ditfeivnce  of  opinion  as  to 
the  proper  detiuition  of  general  or  aJisolute  restraints 
on  the  one  hand,  and  partial  or  limited  restraints 
on  the  other.  Lord  Justice  Chitty  (a)  once  delined  a 
partial  restraint  as  a  restraint  which  is  "  sahji'ct  to 
some  qualification  as  to  turn  or  space.'"  Cotton,  L..I., 
seems  also  to  have  held  this  \iew,  for  in  Davies  v. 
Davies  {b)  he  said  :  "  If  a  covenant  is  in  any  way 
limited,  either  sufficiently  as  regards  space,  or  suffi- 
ciently as  regards  time,  then  it  will  not  be  considered 
as  an  absolute  restraint  of  trade,  but  only  a  limiti-d 
restraint. "  A  careful  examination  of  the  old  decisions, 
however,  seems  to  sliow  that  a  restriction  as  to  lime 
was  not  considered  sufficient  to  make  the  restraint 

(a)  Badische  Anilia  Case,  1892,  3  Ch.  431. 

(o)  3G  0.  D.  •M:i.  Tliis  view  was  put  forward  by  counsel  in 
IJmli'Tmml  v.  Bcrltr,  Ijut  dws  not  a]ii)ear  to  have  been  accepted 
liy  the  (Jouil. 
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a  piirlial  one  (f).  Tlic  proper  classificiition  sociiis  to 
be  that  ji  general  restraint  is  one  which  restrains  u 
person  from  nil  exercise  of  his  traiU'  in  any  part  of 
tho  United  Kingdom.  A  partial  restraint  is  one  wliich 
is  not  general,  lait  is  particular  «'itiu'r  as  to  space  {i.e. 
portions  of  tho  United  Kingdom)  or  as  to  persons. 

HeSTRAINTS   PAUTIATi    AS   TO    Sl'Al'K. 

A  contract  in  restraint  of  trade  is  partial  if  it  con- 
tains some  limitation  as  to  space.     A  restraint  extending 
over  the  wliole  of  tho   United   Kingdom  is  general, 
whilst  one  contined  to  a  particular  town  or  portion  of 
the  United  Kingdom  is  partial.    A  restraint  limited 
as  to  space  was  upheld  in  the  leading  case  of  Miichcl  v. 
Hi'jinolds,  and  in  a  large  number  of  similar  cases.     "  It 
may  often  happen,"  said  Best,  C.J.,  in  Homn  v.  Ash- 
ford  {d),  *'  that  individual  interest  and   general  con- 
venience render  engagements  not  to  carry  on  trade,  or 
to  aot  in  a  profession  in  a  particular  place,  proper." 
There  are,  of  course,  some  restraints  which  are  conl'ined 
to  the  carrying  on  of  business  upon  particular  premises. 
Tho  doctrine!  of  Eestrahit  of  Trade  has  never  been 
applied  to  restrictions  of  this  character  on  tho  principle 
presumably  dc  minimis  non  curat  lex,  although  in  some 
of  the  early  cases  the  defence  of  restraint  of  trade 
appears  to  have  been  raised. 

(c)  See  Ward  v.  Byrnf,  5  M.  &  W.  548  ;    Hiiuh  v.  Gray,  1 
M.  &  (}-  19-'J ;  Allsop  V.  W'heatcroft,  L.  R.  15  Eq.  59. 

(d)  3  Bing.  32G. 
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Restraints  Partial  as  to  Persons. 
Tlif^  second  kind  of  partial  restraint  is  whoro,  althoupli 
tho  restriction  is  not  limited  as  to  space,  the  contract 
leaves  the  covenantor  the  rif^ht  to  trade  with  particular 
p(>rsons. 

(1)  For  instance,  in  the  case  of  (Ink  v.  Itccil  (c) 
the  defendant  covenanted  during  his  life  to  employ 
exclusiv(!ly  the  plauitiiTs  to  make  all  the  cordago 
ordered  of  tho  defendant  hy  his  friends  and  con- 
nections u'hom  the  ■plainiijjs  could  trust.  This  was 
held  to  be  partial  because  tho  defendant  was  still 
at  liberty  to  supply  such  of  his  friends  and  con- 
nections as  the  plaintiffs  did  not  trust. 

(2)  Contracts  of  exclusive  service.  Again,  when 
one  party  agrees  to  employ  another  in  the  way 
of  his  trade,  and  the  other  undertakes  to  work 
exclusively  for  him,  that  is  a  partial  restraint  of 
trade. 

Thus,  in  Wallis  v.  Day  (/),  the  plaintiff  Wallis  cove- 
nanted to  serve  the  defendant  as  an  assistant  in  tho 
trade  of  a  carrier,  and  that  he  would  not  thenceforth 
exercise  the  trade  of  a  carrier  except  as  such  assistant. 
This  was  held  to  be  a  valid  agreement.  Lord  Abingcr 
saying  :  "  It  cannot  be  said  to  be  a  contract  in  absolute 
restraint  of  trade  when  [a  man]  contracts  to  serve 
another  for  his  life  in  the  same  trade." 


in 


(e)  8  East,  80. 


(/)  2M.  &  W.  273. 
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A^'iiin.   in    Yoini'i  v.   Tiinmi>is{ij),  u    hriH-i-fomid.-r 
a^Mft'd  to  work  for  u  llrm  of  ■,'rii<nil  factors  for  his  uiul 
tli.ir  liv.s,  and  v.n[  to  work  for  any  other  p.rson  or 
persons  wliatex.r.     'liiis  was  li.ld  hy  Lord  LuiuUiurst 
to  hi-  ii  parlifular  restraint,  ahhon-,'h  the  cimtraet  was 
consichivd  invahd  on  otiier  sruiuuls.     In  a  contract  of 
this  kind  made  hetween  an  employer  and  a  workman 
there    nnist    l)e    an    a;^reement    on    the    part    of    the 
employer.  <itlier  express  or  implieil,  to  keep  thi>  work- 
man employed.     If  the  colli racl  restrains  the  workman 
from   ol)tainint,'   work  elsewhere,   while   it   leaves   the 
employer  the  (.ption  of  keeping  him  unemployed,  it  is 
void  for  want  of  mutuality  (seo  dictum  of  Maiilr,  \)., 
Ilnnlqi  V.  Cumminfis)  (//).     It  is  not,  however,  necessary 
that  the  employment  shouhl  he  for  every  working;  day, 
and  a  contract  has  heeii  ui)held  where  tin*  emidoyer 
only  aj^re.  d  to  lind  tin-  workman  "an  e(|ual  share 
of  the  work  as  the  other  men  .'iiga^'ed  in  the  same 
class  of  work  "  (i). 

A  contract  is  not  necessarily  invalid  which  reserves 
to  the  employer  the  option  of  dismissing  the  workman  ; 
hut  hi  that  case,  if  the  option  he  exi-rcised,  the  whoh* 
contract  is  determined,  and  the  cniplotje  is  free  to  lind 
work  elsewhere  {k).     So,  too,  a  covenant  to  serve  one 

{;/)  1  Tyrwh.  22ti. 

(h)  ■)('.  15.  200. 

(»■)  Phillips  V.  KUre.m,  15  T.  L.  R.  :]2.'). 

{k)  tdkiiiQlon  V.  Haiil,  15  M.  \  W.  i'AVl, 
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rniplnyir  nxcliisivtly  in  no  l(»ii«.r  liiiidin^  if  tho  covt- 
na!jl(«t<  cfuscH  to  carry  on  husinos^  (/).  Thoro  can 
now  1).«  no  «loul)t  that  contract  of  oxolusivo  sorvico 
arc  ^'(>o(l  in  law.  and  can  l»n  enforced  Ity  action  for 
daiuai,'t'S,  (»r  suiiiiiions  un<ltr  the  Hinployers  and 
Wcu'kiiien  Act,  is?.').  It  is  another  (|uestion,  how- 
ever, to  what  extent  such  a  contract  can  l)e  enforced 
hy  injunction;  lait  this  p(»int  will  he  discussed 
hereafter  [in). 

(H)  Coidrdch    not    In    (l<<il    irifli    Oir     Cusfamrrs     of 
nnotli<T.—\iioihi-v  class  of  restraints,  particular  as  to 
persons,  is  where  one  trader  covenants  not  to  supply 
or  deal  with  the  customers  of  another  in  a  particular 
tra(l<'.     It  is  ohvious  that  this  is  not  a  (general  restraint, 
tor  the  covenantiU-  is  at  liberty  to  trade  with  all  the 
world  with  the  exception  of  a  limited  numher  of  persons. 
It  was  formerly  considered  that   tho  customers  must 
he  an  ascertained  ehiss  ;    and  it  was  a  common  prac- 
tice in  covenants  of  this  natun   to  append  a  schedule 
containiiif^  the  names  of  thts  customers  (,i).     This  of 
course  was  not  necessary,  for,  as  was  pointed  out  by 
Tindnl,  C.J.,  in  Eautiie  v.  Irvhie  (o).  "  the  names  of  the 
customers  would  all  appear  in  the  defendant's  books, 

(I)  See  dictum   of   Lord  Penzance  in  Rhodes  v.   Forwood,   1 
A.  C.  at  ]i.  27i).     Mtasurefi  Brothers,  Ltd.  v.  Measures,  1910,  2  Cli. 

248. 

(m)  Sec  infra.  Chapter  VIII. 

(n)  See  Hunlocke  v.  Blacklowe,  2  Wm.  Saund.  450. 

(o)  7  M.  &  Or.  OOl). 
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ami  the  restraint  wdA  virtually  limited   to  a  givi-n 
number  of  persons  ascertained  and  agreed  upon  by 
the    parties    at    the    time."      Where,    however,    the 
custom.TS  wi-re  not  an  ascertained  class,  the  covenant 
was   held   to   be   l)ad  ;    as,   for   instance,   where   the 
covenant  was  not  to  trade  "  with  any  persons  Avho  may 
hereafter  at  any  time  "  be  customers  of  another  {v). 
lu   such   a   case   the   covenantor   would   have   great 
difficulty  in  knowing  who  were  the  customers  of  the 
covenantee.     It  has  been  said  that  where  the  business 
is  of  a  local  character,  so  that  the  restraint  is  practi- 
cally limited  in  point  of  space,  an  agreement  restraining 
dealings  witb  Juture  customers  of  the  covenantee  may 
now  be  upheld  {<}).     It  is  difficult  to  seo  how  such  a 
contract  can  be  reasonable. 


OrHER  Partial  Hestraixts. 
In  addition  to  restraints  particular  as  to  space  and 
as  to  persons.  Lord  Boven  added  a  third  class  of 
partial  restraints,  viz.  restraints  which  regulate  or 
contine  the  maimer  in  which  the  trade  is  to  be 
worked.  An  example  of  this  spec!..,  of  partial 
restraint  is  to  be  found  in  the  case  of  Jones  v.  Lees  (r), 

ip)  yichnlls  V.  Slntloti,  10  Q.  B.  340  ;  Bainfis  v.  Geary,  35  C.  B. 
154  ;  D<tvh>',  Tnrntr  <f?  Co.  v.  Lnwen,  t)4  L.  T.  655. 

(q)  J)ubmr.-ki  V.  (lulihuin.  [1896]  1  Q.  ii.  at  pp.  482  and  486, 
{XT  bud  E'Slur  and  Uigh;/,  L.J. 

(r)  1  H.  &  N..189. 
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whiTO  the  defendant  covenanted  not  to  manufacture 
slabbing  machinos  without  applying  to  them  an 
invention  patented  by  the  plaintiff.  A  restriction  of 
this  character  is  frequently  ii.  crtod  in  licences  granted 
by  patentees.  In  Unite(  .SV/oc  Manujac  uring  Companif 
V.  Brunei  {s),  the  Priv  (' )i]ncil  ui)'ield  a  contract 
prohibiting  the  use  by  the  respondents  in  the  manu- 
facture of  shoes  of  any  machine  not  leased  by  the  appel- 
lants, and  in  a  somewhat  similar  case  (<)  a  contract 
compelling  the  defendants  to  use  the  plaintiff's 
machinery  was  upheld  by  Joijce,  J.  In  Mouchel  v. 
Cubitt  <£•  Co.  (u),  Neville,  J.,  held  that  a  contract  by 
a  lirm  of  builders  that  they  would  not  carry  out  any 
contract  in  ferro-concrete  work  which  might  be  an 
infringement  of  or  in  competition  with  the  plaintiffs' 
patent  was  \  alid.  These  decisions  so  far  as  patented 
articles  are  concerned  must  now  be  read  subject  to 
the  provisions  of  sect.  38  of  the  Patents  and  Designs 
Act,  1907,  but  that  section  contains  so  many  exceptions 
<ind  is  so  badly  drafted  that  its  precise  effect  is  by  no 
means  apparent. 

The  decision  in  Servais  Bouchard  v,  Priyiccs 
Bestaurant  (x),  where  a  contract  by  a  restaurant  keeper 
only  to  use  the  wine  lists  of  a  particular  wine-merchant 


■U 


(.s)  1909,  A.  C.  330. 

(0  Briti.'<h  IJniUd  Shoe  Co.  v.  SomrveU  (1900),  do  L.  T.  711. 

(?()  24  R.  P.  ('.  194. 

ix)  20  T.  L.  H.  574. 
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was  upheld  S(.oms  also  \o  fall  within  this  class  of  partial 
restraints. 

(2)  lirstrttliif  '/.s-  h  n  i)arliculnr  CommodUy.—\  con- 
tract not  to  sell  or  (leal  in  a  particular  commodity  if 
it.  is  th(>  stajde  article  of  the  covenantor's  trade  is.  of 
(■(•arse,  equivalent  to  a  contract  not  to  carry  on  that, 
trade.     Ihit  if  it  is  only  one  out  of  a  larf:;(^  muuher  of 
iirticles  manufactured  or  d.^alt  in  hy  the  covenantor 
tlie  restraint  is  so  partial  tliat  at  any  rate  as  lu'tweon 
individual  tnidcrs  the  .pirstion  of  public  policy  does 
not.  it  is  t  honied  It,  arise.     A  contract  conferring  on  A  the 
exclusive  ri^dit  of  purchasing  a  particular  conmiodity 
from  J*,  or  of  supplying  a  particular  conunodity  to  B, 
is  not  witliin  the  principle  of  restrauit  of  trade  at  all, 
piovid.d  that  A  is  under  an  obligation  to  purchase  or 
supply  the  conunodity.  as  tiie  case  may  be  (//).     But, 
assuming  that    A  is  undci    no  obligation  to  purchase 
the  conunodity.  can  he  restrain  15  from  selling  it  else- 
where '?     Th(>re  is  a  dictum  of  Lord  Hnfhrrlcy  (when 
Vice-chancellor)  that  "  it  has  never  been  decided  that 
a  person  could  not  be  compelled  to  keep  an  undertaking 
not  to  sell  or  deal  in  a  particular  article  "  (2).     But 
althouf^h   it   has   been   decided   in   America   that   an 


(,,)  Catt  V.  Ta„rh\  L.  R.  4  Ch.  684 ;  Donnell  v.  Bennett, 
22  C.  D.  835 ;  Servais  Bourhard  v.  Prinre'.s  Hall,  20  T.  L.  R. 
574;  G.  .(•  C.  Knglingir  v.  Ncu)  Paiagonia  Meat  <£•  Cold  titoragc 
'ca,'i/'/..[191-JlA.C.  25. 

(:)  Ainnworth  v.  Bnilkji,  1 1  W.  R.  630. 
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a^rceiiR'nt  not  in  nuuuifactuir  a  piuticular  article  is 
not  in  restraint  ul  trade,  there  is  no  Enj^lish  authority 
precisely  in  point.  Probably  the  cases  in  which 
authors  have  been  restrained  from  writing  on  a  parti- 
cular subject  {(I)  may  be  considered  an  analogous.  It 
is  curious  that  in  tlu;  case  of  Didrichscn  v.  Cahhurn  {h) 
the  (piestion  of  restraint  of  trade  was  not  raised.  In 
that  case  the  plaintitl'  obtained  the  right  to  purchase 
the  defendant's  oil  at  a  10  per  cent,  discount,  and  the 
defendant  agreed  not  to  sell  his  oil  to  any  other  person 
at  a  larger  discount  than  25  per  cent.  The  plaintiff 
agreed  to  pay  for  the  oil  supplied  to  him  and  to  "  act 
as  the  wholesale  agent  "  of  the  defendant,  but  there 
was  apparently  no  contract  by  the  plaintiff  to  purchase 
the  whole  or  any  part  of  the  defendant's  supply.  In 
Elliman  v.  Carrimjton  (o)  Messrs.  EUinian  sold  their 
embrocation  to  Carringtons  subject  to  a  condition  as 
to  the  price  of  resale.  As  was  pointed  out  by  Kekewich, 
.1.,  Messrs.  Elliman  were  under  no  obligation  to  sell 
their  embrocation  at  all,  and  it  is  clearly  competent 
to  a  man  when  he  is  selling  his  own  goods  to  make  a 
bi"rgain  as  to  the  use  to  be  made  of  them  by  the  pur- 
chaser. The  restraint  in  that  case  is  no  greater  than 
the  privilege. 


(a)  Morris  v.  Coleman,  18  Vas.  437;    Ingram  v.  Stiff,  5  Jur., 
X.  S.  !t47  ;  Stiff  V.  Cassell,  2  Jur.,  N.  S.  348. 

(b)  2  I'll.  52. 

(c)  1901,  2  Ch.  275. 

c.  c 


j; 
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'( 
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(3)  llostraint  as  to  the  name  undor  which  tho  cov< 
nantor  is  to  trade.  In  Vcnion  v.  Ilnllnm  {d),  StirJhuj, 
J.,  upheld  a  contract  not  to  carry  on  "  tho  business  of 
a  manufacturer"  under  tho  name  of  Hdlnm.  Tho 
covenant  being  unUmited  as  to  space  and  not  continecl 
to  any  specilic  kind  of  maiuifacture  would  appear  to 
be  unreasonable,  and  it  must  tliereforo  bo  inferred 
that  a  restraint  of  this  ciiaracter  is  so  partial  that  the 
test  of  reasonableness  need  not  be  applied.  "  The 
sul)ject  of  the  contract  is  a  very  small  matter  indeed  to 
be  put  forward  as  being  in  restraint  of  trade"  (c). 


General  Restraint. 

The  law  was  laid  down  by  Lord  Macclesfield,  in  the 
leading  case  of  Mitchel  v.  licynolds,  that  "general 
restraints  are  all  void,  whether  by  bond,  covenant,  or 
promise,  with  or  without  consideration,  and  whether 
it  be  of  the  party's  own  trade  or  not." 

"  Certainly  it  is  no  wonder  that  Judges  of  former 
times  did  not  foresee  that  the  discoveries  of  science 
and  the  practical  results  of  these  discoveries  might  in 
time  prove  general  restraints  in  some  cases  to  be 
perfectly  reasonable  "  (/).  There  was,  however,  one 
exception  to  this  rule  as  to  general  restraint  of  trade 

(d)  34  C.  D.  748. 

(e)  Per  Pollock,  C.B.,  in  Jones  v.  Lees,  26  L.  J.  Exch.  at  p.  11. 
(/)  PPf  I'"'*!  Macnaghlen,  1804,  A.  C.  ftt  p.  571. 
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—viz.  Ilio  case  of  tlio  sale  of  a  frado  socrct.  Sales  of 
socrot  procossos  wore  held  not  to  ho  within  the  principle 
or  the  mischief  of  restraints  of  trade,  for  trade  cannot 
suffer  hy  the  suhstitiition  of  one  ))ossessor  of  a  secret 
for  anotlier.  Thus,  in  Bryson  v.  Wliitchrud  (r/),  decided 
in  1S'21,  Sir  John  Leach  said  :  "  Although  the  i  Mcy 
of  the  law  will  not  permit  a  general  restraint  of  trade, 
yet  a  trader  may  sell  a  secret  of  business  and  restrain 
himself  generally  from  using  that  secret."  In  Leather 
Co.  V.  Lorsont  (//),  Lord  Justice  James,  when  Yice- 
Chancellor,  upheld  a  restraint  which  extended  to  any 
part  of  Europe.  In  that  case  the  subject-matter  of 
the  restraint  was  a  particular  manufacture  carried  on 
by  processes  which  were  only  known  to  tli(>  vendors 
and  their  agents  and  workmen.  This  decision  was 
followed  by  Vice-Ciiancellor  Bacon  in  Hafm  v.  Darley  (i), 
and  by  Ecr,  ,].,  in  the  recent  case  of  Curibonium  Co., 
Ltd.  V.  Le  Couch  (////). 

A  second  exception  analogous  to  the  one  concerning 
trade  secrets  has  been  introduced  by  modern  decisions 
in  the  case  of  a  trade  of  a  special  character,  which, 
although  world-wide  in  extent,  is  conlined  to  a  limited 
number  of  customers. 

(.'/)  1  S.  &  S.  74. 

(/i)  L.  R.  9  E(i.  ^4.1.  This  case  is  always  treated  as  the  sale 
of  a  trade  secret.     .See  Daiirs  v.  Davies,  36  C.  D.  at  p.  384. 

(hh)  (19l:i),  10!)  L.  T.  385,  a  case  between  employer  and 
emplny6. 

(t)  47  L.  J.  Ch.  567. 


I     I  r 
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i...i(l  llnmn  sc.ius  1..  rest  rut  (his  cxcptioii  t<.  Ilic 
saK'  oi  thu  t^codwill  uf  :i  biisim-s.s,  when  it  ir^  cssmlial 
for  the  (laii.sfei-  uf  the  hii>im'ss  and  ioi  Ihi-  protect icu 
of  the  purchaser  that  the  vendor  should  ntire  fn.iu  the 

trade  (j). 

lathe  present  state  of  (he  authorities  it  is  impossible 
tolhnit  t his  e\crpti(.u  to  the  case  of  the  sale  of  goodwill. 
Since  the  Sordcnjcit  Case  j^'eiieral  restraints  have  been 
upheld  as  In'tweeu  eniploy.'r  and  employed  in  at  least 
live  reported  casrs. 

In  the  oi)inion  of  Vamihmi  Williams,  Ji.J.  (AO  the 
rulf  still  pri'vails  (hat  a  covenant  in  restraint  of  trade 
withou(  limit  of  space  in  the  InKed  Khigdom  is  prima 
fucV  unreasonabU'  and  voi<l  and  can  only  be  jus(i(ied 
by  special  circinnKtamca. 

It  is  doub(ful  Nvhrtlicr  a  j^ciirral  res(raint  would 
ii.,w  be  uphrld  as  l)et\veen  employer  and  employed 
oxc.'pt  in  a  case  where  there  were  special  trade  secrets 
,.,mn.c(rd  with  (hr  cniplMyrr-s  trade  with  which  the 
.•mploye  would  necessaiily  become  acquainted  (I). 

If  by  a  general  restraint  is  meant  a  covenant  not 
to  trade  auiitrhrc  in  anythuuj  with  anijhoihj,  it  is 
presumed  that  sucli  a  contract  is  still  ipso  jado  bad 

(y)  is'):j.  1  cii.  ill  I).  <>()»>. 

(l-)  l adn>r,uM  V.  liarbr.  IS'.tO,  1  I'h.  at  pp.  314-31.");  Lam.'^uii 
l>,uumatk  Ti'be  Co.  v.  Phillip.^,  91  I-  T.  at  p.  308;  and  cf. 
judgment  of  Ka.  J.,  in  Stuurl  v.  llahlead  (11)11),  55  Sol.  J.  5'J8. 

(/)  iMatioa  v.  i'mridnit.  dr.,  Co.,  Ltd.,  1913,  A.  C.  at  pp.  731 
and  740. 
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(fico  the  lomarkfi  of  A.  L.  Smltlt,  L..T..  in  llie  NordcnJcU 
Case,  and  also  Vcrh  v.  Sudljild  (m)). 

This,  however,  Wiis  not  the  iiieiining  nltached  to 
the  expression  "  rrciieral  resiraint  "  in  any  of  tlie  old 
decisions,  and  therefore  it  \V(Mild  only  lead  to  confu- 
sion if  we  were  how  to  use  the  words  in  that  sense. 

l5efoi-o  concluvling  the  classilication  of  general  and 
partial  restraints  it  may  not  be  inappropriate  (o  con- 
sider whether  public  jjolicy  is  concerned  with  restraints 
of  trade  outside  the  United  Kingdom.  In  the  Majcim- 
Xonhnfelt  Case  (/()  Lord  Herscliell  said  :  "  I  think  that 
in  laying  down  that  a  covenant  in  restraint  of  trade 
nnliniited  in  regard  to  space  was  had,  the  Courts  had 
reference  only  to  this  country.  They  would,  in  my 
opinion,  have  scouted  the  notion  that  if  for  the  ])ro- 
tection  of  the  vendees  of  a  business  in  this  country 
it  were  necessary  to  obtain  a  restrictive  covenant 
embracing  foreign  countries,  that  covenant  would 
be  bad." 

In  Umkrirood  v.  Barlxr  {o)  the  restraint  embraced 
France,  Belgium,  Holland,  and  Canada,,  ;  s  well  as  the 
United  Kingdom.  The  restraint  was,  however,  only 
enforced  as  to  the  United  Kingdom.  Lord  Lindlry 
said  (/))  :  "If  the  restraint  is  unrrasonnhk  as  to  the 
forei-rn  countries  named,  which  1  do  not  think  it  is, 


m 


I  t:  ■;  I 


(w)  1892,  2  Ch.  149. 

{„)  1S99, 1  Ch.  noo. 


(«)  1894,  A.  C.  at  p.  5o(), 
(p)  /';.  at  j>.  ?,<>5, 
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still  the  agrt'cint'iit  as  to  thoin  is  clearly  sovorablo  fioia 
that  part  wliii-h  ivlatos  to  this  ("(umlry  ;  "  ami  7i'/V//>//, 
ljj.(q)  liialcd  the  i|iU'stiuii  as  lo  foicij^ni  cuunliirs 
as  "  nut  iiiatciial  for  prcsfiif  jjurposcs."  Tlic  dictuiu 
of  i.onl  HcrschiU  was  citrd  by  thi-  jtlainlil'fs'  counsel 
ill  Doinlin  v.  Pool:  {r).  Iml  llie  ]Miiiit  was  nut  expressly 
dealt  with  by  the  Court  of  Aj)pfal.  'i'he  whole  ratio 
ilcinlittili,  however,  was  that,  the  plaintiflV  business 
beiny  ]iractieally  coiitiiied  to  Enf,'land,  a  restraint 
exteniliii!^  to  the  whole  world  was  unreasonable  and 
void.  Mdtlii'ir.  L..1..  expressly  instanced  America  and 
the  colonies  and  de|)endencies  of  the  Crown,  while 
Coyiis-Jhinhi,  L.J..  I>ased  his  jud«j;ment  on  the  j^round 
that  he  could  see  no  reason  for  limiting  the  operation 
of  the  covenant  to  the  United  Kin,t,'d(»m.  Neverthe- 
less, in  a  sulise(pient  case  (n)  in  the  same  year  the 
majority  of  the  Court  of  Appeal  treated  the  point  as 
still  open  whethir  the  Court  cannot  disrej^ard  a  restric- 
tion biyond  the  United  Kingdom  "on  the  ground 
that  the  policy  of  the  English  law  was  not  concerned 
with  a  restraint  outside  the  United  Khigdom,"  On 
princij)K'  it  is  dillicult  to  understand  why,  if  con- 
siderations of  public  policy  are  apjilicable  to  a 
restraint  affecting  a  foreigner  trading  in  this 
country  (<),    tluy    should    not    apply   to    a    restraint 

{<{)  1899,  1  Cli.  at  1).  :W»«.  (r)  1904.  1  K.  B.  45. 

(s)  Lamsnii  Pninmalir  Ti/n  Co.  v.  Phillips,  91  L.  T.  363. 
(0  .See  HoKWilton  v.  lioioixiUoii,  14  C.  I).  ;{.">1. 
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which  precludes  an  Englishman  from  earning  his  live- 
lihood abroad. 

This  concludes  the  classification  of  general  and 
partial  restraints.  In  the  next  three  chapters  it  is 
proposed  to  discuss  the  criteria  by  which  the  vaUdity 
of  contracts  in  restraint  of  trade  must  now  be  tested, 
viz.  consideration,  reasonableness,  and  the  interests  of 
the  public. 


ii'l 

Hi 
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CHAPTER   III. 

CONTRACTS    IN   RESTRAINT   OF   TRADE   MUST   BE 
MADE    UPON   OOOI)   CONSIDERATION. 

Ailequan/  nj  ('nn.tidrmiion. — In  Mikhell  v.  licunoJds  («), 
Lord  Mdcch'sficid  laid  down  the  doctrino  that  "  wlion- 
t'vcf  a  siiffii'ioif  eonsid(>ration  appears  to  niakt'  it  a 
])n)pcr  and  useful  contract,  and  sucli  as  cannot  be  set 
aside  without  injury  to  a  fair  contractor,  it  ou^ht 
to  l)e  maintained."  Lord  KUenhorouiih,  in  (laic  v. 
l\cc(]  (/*),  said  :  "  The  restraint  on  one  side  meant  to  bo 
enforced  should  in  reason  be  co-pxtcnsivc  only  with 
the  beiielits  meant  to  be  enjoyed  on  the  other."  This 
was  the  state  of  the  law  as  late  as  the  case  of  I'oumj 
V.  Timmins  (c),  decided  in  the  year  1832,  where  the 
restraint  was  held  bad  because  tht>  consideration  was 
inadequate.  The  Court  inquired  into  the  adequacy 
of  the  consideration  evt'n  in  cases  of  contract  under 
seal  {(I).  But  the  decision  in  Hitchcock  v.  Cukcr 
(ls;J7)  {c)  laid  down  that  it  was  impossible  for  the  Court 

{(I)  1  P.  W.  181.  {h)  8  East.  8fi.  (r)  1  Tyrwii.  226. 

(//)  Unllon  V.  i'arl;rr.  7  ]»ow|.  7;J',i,  (t )  «  A,  (N'  E,  4:W, 
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to  say  wlioflior  in  iiiiy  piirticiilar  caso  tho  party 
rcsfraincd  has  iiiadc  an  improvident  liarj,'ain  or  not. 
Tinilnl,  I'.. J.,  said  :  "  If  l»y  adequacy  of  consideration 
it  is  intended  that  the  Court  must  wei;^'h  whether  tho 
consideration  is  e(|ual  in  vahi(^  to  that  which  tho 
party  givers  up  or  loses  hy  tlie  restraint  under  which 
he  lias  placed  himself,  we  feel  ourselves  hound  to 
ditTer  from  that  doctrine."  The  decision  in  HUchcock 
V.  ('oh'r  has  heen  uniforndy  fcdlowed  in  all  tho 
suhsequent  cases. 

In  (Irairh)  v.  Baruard(j),  Jesscl,  M.R..  said  :  "  It 
is  enough,  in  the  words  of  Lord  Chief  Justice  Tindnl, 
if  there  is  n  legal  consukration  atnl  of  some  ailue. 
Therefore,  if  in  the  present  case  the  plaintitT  can 
show  that  ho  gave  any  valuahlo  consideration,  how- 
crcr  small,  that  is  enough  to  warrant  the  granting  of 
an  injunction,  the  Court  not  taking  upon  itself  to 
decide  upon  the  adequacy  of  the  consideration." 

In  this  case  tho  defendant,  when  already  in  the 
service  of  the  plaintiff,  covenanted  not  to  practise  as 
a  surgi'on  witliin  certain  limits.  It  was  argued  for 
the  defendant  tliat  although,  if  the  bond  had  been 
given  at  tho  connuencomont  of  tho  engagement 
between  the  plaintitT  and  tho  defendant,  it  would  liavo 
boon  good  ;  yet,  as  it  was  given  after  tho  defendant 
was  already  in  the  plaintiff's  employ,  there  w'as  no 


i, 


{/llHtvj.  r,is, 
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C(mrfi(l«T;iti(m.  Ji'ssrl,  M.K.,  liowt'vcr,  disposod  of 
this  arf^tiiiu'iit  as  folldws  :  "  Is  tlu'ic  any  (lifftrfiice 
bftwiu'ii  uii  ai^Mct'iiu'iit  to  takt!  into  scrvico  so  long 
as  till-  master  pltuist'S,  und  un  aj^rconiPtit  to  continue 
an  existimj  .scrricr  so  long  us  tlif  niaster  pleases,  that 
existing  servicii  heing  teiniinahli'  at  llie  will  and 
)»K'asure  of  du'  master  ?  I  can  see  none;  und  tho 
only  <|uestion  is,  Can  I  reasonably  infer  from  tho 
instrument  heforo  me  an  agreement  to  coutinuo 
the  defendant's  employment  ?  " 

In  un  unreported  cuso  heforo  NcciUr,  J.,  whero  tho 
consideration  was  stated  to  he  the  taking  of  the  defen- 
dant hito  the  service  (»f  the  plaintiff,  although  he  was 
in  fact  already  in  such  service,  Xci-ille,  J.,  held  that 
the  consideration  was  sufficiently  stated,  and  that  it 
was  necessary  to  infer  a  determination  of  tho  original 
engagement  and  a  new  engagement  on  tho  samo 
terms  (j/). 


Hard  Banjain. — In  Middlctoti  v.  Drown  (h)  the 
covenant  not  to  trade  w'us  mudo  in  consideration  of 
an  agreement  to  cuiploy  tho  covenantctr  at  a  salary 
of  21.'i.  per  week,  deternunablo  at  a  week's  notice  on 
either  side.  It  was  argued  that  this  was  a  hard 
baryain,  and  ought  not  to  ho  enforced.    Jcssrl,  M.R., 

((/)  Philpot  V.  Apihrson,  Oct.  2.'}r(l.  1»11. 
(A)  47  L.  J.  Ch.  4t  I  ;  and  see  Hooil  «(•  Moore' ■'^  Stons  v.  Jones, 
81  ii.  T.  IW. 
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howcvtr,  saifl :  *'  I  son  no  groinid  \vhulf»vt»r  for 
upplvin^,'  llmt  h-na  to  this  fasc.  I  lliink  tlicn-  can 
1)0  no  (l(»iil)t  that  what  the  plaintifT  did  was  simply 
and  nioroly  fcr  his  own  pivtirtiun  for  fho  purposo 
(»f  koopin},'  on  his  Irado,  and  was  not  iloiw  with  any 
view  lo  oppress  or  to  lako  an  unfair  advanfaj,'o  of 
lilt'  dffondanl."  Tho  Court  in  this  caso  rofuscd  to 
incpiiro  into  thi«  udoipiaoy  (»f  tho  consich-ration,  and 
onforcod  the  contnief.  Tho  (h'oision  socnis  an  ox- 
Irt'iiuly  harsh  ono,  and  it  is  suhinittod  that  tho  fact 
that  tho  (U'fondant  was  suhjcct  to  dismissal  at  a  wook's 
notico  was  a  matorial  ccmsidoration  to  ho  takon  nlo 
account  in  dotfrminin^'  tho  roasonahlonoss  of  the 
nstraint  (().  It  has,  howover,  hoon  laid  down  hy  tho 
Court  of  Appeal  that  "tho  fact  that  tho  person 
rostrictoil  is  out  of  work  and  is  socking  omployment, 
and  is  thoroforo  at  a  disadvantugo  in  making  a  hargain, 
cannot  hi'  a  ground  f*)r  holding  his  bargain  invalid 
uidess  somo  unfau'  advantage  is  taken  of  his 
position  "  (j).  Tho  dofondant  may  of  course  set  aside 
tho  agrooniont  on  tho  ground  of  fraud,  surprise,  or 
oppression,  hut  this  it  seems  ought  to  he  raised  as 
a  counterclaim  (A:). 

It  nuist  he  romeniberi'd  that  though  tho  Court  does 
nut    iiiijuire  mio  tho  adoijuacy  of  tho  consideration, 


■I 

■f. 


(i)  Per  Lord  IMdane,  l<tl3.  A.  C.  at  p.  7.'{2. 
(/)  VmhruxxMl  v.  Barhr.  18!M».  1  Cli.  at  p.  IKKI. 
(k)  I'ar^oiiN  V.  Colttritt,  50  L.  T.  H.i'J. 
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yet    lluTO   must    be    ii   valuiil)lt>   .and    not    inorely    a 
cMtlourahU'  considi'iation  to  support  the  contract. 


EviDKNCE  OF  Consideration,  when  admissible. 

In  drawing  a  contract  in  n^straint  of  trade  it 
is  of  courso  most  important  to  express  tlie  true 
consideration. 

Contracts  vuder  Sc(d.—ll\on  wliere  tlie  contract  in 
restraint  of  trade  is  under  seal  it  is  necessary  to  prove 
that  there  was  some  consideration  (/),  hut  if  no  con- 
sideration or  only  a  nominal  ccmsiderat ion  is  stated, 
parol  evidence  of  consideration  is  admissible  (m). 

Where,  however,  the  contract  is  not  under  seal, 
the  (juestion  whether  parol  evidence  of  consideration 
is  admissible  nnist  to  some  extent  depend  on  whether 
the  contract  is  reciuired  to  be  hi  writing  l)y  the 
Statute  of  Frauds. 

Statute  of  Fra »J.s.— Some  contracts  in  restraint  of 
trade  are  within  the  statute  as  being  contracts  the 
perfonnance  whereof  is  of  necessity  extended  beyond 
til,"  spact^  of  a  ytar.  With  regard  to  contracts  of 
srrvic(^  il  has  been  held  that  if  no  delinite  liim*  is 
mejitioned  the  agreement  is  not  uithin  the  stalut.* 
because  the  engagement  may  be  determined  within 

(/)  Ilvttov  V.  rarhr,  7  Dowl.  7IM>. 
(m)  (hirni  V.  Jl(7niiii»(f.  4  Kxrb.  Olll, 
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thu  year  by  death  or  other  causo.  On  Iho  other  hand, 
vhcre  tho  uf^roeniont  distinctly  shows  upon  the  face 
of  it  tliat  the  parlies  contemplated  its  performance  as 
extending  over  a  greater  period  of  time  than  one  year, 
the  case  is  within  the  statute.  Thus  if  the  period  of 
service  is  more  than  one  year,  tho  agreement  is  within 
the  statute,  although  tho  engagement  is  subject  to 
determination  by  six  months'  notice  («),  It  is  sul)- 
mitted  that  the  same  principles  apply  to  a  restrictive 
as  to  an  atfirmative  contract,  and  that  there  is  no 
distinction  in  principle  between  the  continuous  per- 
formance and  the  continuous  non-performance  of  an 
act,  Consecpiently,  although  a  restraint  of  trade 
vHlimik'il  as  to  time  and  therefore  extending  to  the 
hie  of  tho  covenantor  is  not  within  the  statute  (o), 
yet  an  agreement  not  to  trade  for  a  definite  period 
exceeding  one  year  must,  it  is  conceived,  bo  in 
writing  (j)). 

If  the  contract  is  required  to  be  in  writing  by  the 
Statute  of  Frauds,  it  is  clear  that  parol  evidence  of 
consideration  is  not  admissible  (g), 

(ft)  Hanau  v.  Ehrlkh,  1912,  A.  C.  39, 

(o)  McGregor  v,  McGregor,  21  Q.  B.  1).  424 ;  overruling 
Davey  v.  Shannon,  4  Ex,  D.  81  ;  and  cf.  Cooper  v,  SotiUujate, 
63  L,  J,  Q,  B.  670 ;  Hood  iL-  Moore's  Stores  v.  Jones,  81  J..  T. 
169 ;  Brown  v.  JIooi>er,  68  L.  T,  488;  Eastes  v,  Huss,  1914,  1  C'h. 
at  p.  470. 

(p)  Hooper  V.  Willis,  94  L.  T.  624 ;  Ikeve  v.  Jennings,  1910, 
2  K.  B.  522. 

(q)  Cf.  Wain  v.  Wiirllt.%  5  East,  10. 
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When  implied.— E\(^n  in  cases  where  parol  evidence 
is  not  admissible,  the  Court  will,  if  possible,  infer 
the  consideration  from  the  terms  of  the  contract 
itself,  although  there  is  no  express  statement  of 
consideration. 

The  question  of  when  the  Court  will  import  a  term 
into  a  written  contract  was  discussed  by  the  late  Lord 
Boiven  in  the  case  of  The  Moorcock  (r).    He  there  laid 
down  the  following  rule  :  "  The  implication  which  the 
law  draws  from  what  nmst  obviously  have  been  the 
intention  of  the  parties,  the  law  draws  with  the  object 
of  giving  efficacy  to  the  transaction  and  preventing 
such  a  Jailure  oj  consideration  as  cannot  have  been 
within  the  contemplation  of  either  side."    Thus  in 
Gravely  v.  Barnard  (s)  there  was  no  express  agree- 
ment to  continue  the  defendant's  employment  after 
the  execution  of  the  bond.    The  Master  of  the  KoUs 
said :     "  Is  it  right  in  such  a  case  as  this  to  infer 
such   an   agreement?    Must   not   the   agreement   be 
in  express  terms?"     His  lordship  then  referred  to 
Davis  V.  Mason  [t)  and  Mikhell  v.  Eeyndds  {u),  and 
concluded  as  follows :    "  Looking  then  at  these  two 
cases,  in  which  a  remedy  was  given  on  an  instrument 
in  which  there  was  no  express  statement  oj  consideration, 

(r)  L.  R.  U  P.  D.  64  ;  approved,  1891,  1  Q.  B.  488. 
(»)  L.  R.  18  Eq.  522. 
(t)  5  T.  R.  118. 
(u)  P.  W.  191 
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but  the  consideration  was  inferred,  I  think  I  am  bound 
to  grant  the  injunction  in  this  case." 

Again,  in  Whittle  v.  Frankland  (x),  and  in  Pilkingion 
V.  Scott  (y),  the  Court  inferred  an  agreement  by  the 
plaintiff  to  employ  the  defendant,  and  upheld  the 
contract. 

On  the  other  hand,  where  a  consideration  has  been 
expressed  in  tha  contract,  it  is  open  to  the  defendant 
to  show  that  there  was  in  reality  no  consideration, 
or  that  the  consideration  has  failed  (see  judgment  of 
Tindal,  C.J.,  in  Abbot  v.  Hendricks  {z)). 


(X)  2  B.  &  S.  49. 


(r)  1  M.  &  Gr.  794. 


{y)  15  M.  &  W.  657. 
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CHAPTER  IV. 

CONTRACTS      IN      RESTRAINT      OF      TRADE     MUST 
BE   REASONABLE,    HAVINft    REGARD    TO    THE 
INTERESTS   OF  THE   PARTIES    CONCERNED. 
TiiK  second  criti'iiou  to  bo  considered  in  testing  the 
Viilidity  of  a  covenant  in  restraint  of  trade  is  whether 
it  is  reasonable,  bavin-  regard  to  the  interi'sts  of  the 
parties  at  the  time   when  the  transaction  loas  entered 
into. 

l{easonahlene.ss  at  the  date  ojthe  Contract.  ~ln  applying 
the  t-est  of  reasonableness  it  is  necessary  to  examine 


into  thi'  facts  as  they  exi 


^ted  -when  the  contract  was 


nnuU 


Tlu)  critical  p 


1  period  at  wliich  to  look  is  the 


time  when  the  covenant  was  entered  into  "(a),  i-'x 
jmt  jacto  occurrences  do  not  invalidate  a  contract 
which  was  good  in  its  inception  (^),  nor,  on  the  other 
band,  can  they  make  a  contract  good  which  at  the  time 
it  was  entered  into  was  unreasonable.  In  the  case 
of  the  sale  of  a   business  the  reasonableness  of  the 

(«)  Dowden  v.  I'ook,  Vm,  1    K.  B.  at  i*.    55;    Lamon    v. 
Piitumitic,  Tahe  Co.,  91  L.  T.  at  pp.  367  and  3^0. 
U,)  Elves  V.  Crojh,  10  C.  B.  251). 
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restirtint   must   bo  coiisitk'iud   having,'  r('<^ard   to   the 
suljj(*ct  luattor  of  the  contract,  viz.  the  oxtont  of  the 
businoriri  at  the  time  of  salo,  irrospectivo  of  the  extent 
of  any  busincs.s  carried  on  by  the  purchaser  or  of  any 
contemplated    expansion    of    the    business    sold.    A 
covenant  entered  into   in  connection  Avith   tlie  sale 
of  a  bushiess  must  be  vahd  "  when  the  full  bemfit  oj 
flic   imrchase    caimot    otherwise    be    secured    to    the 
purchaser  "  (t).     It  would  seem,  however,  that  in  cases 
between  employer  and  employed  it  is  proper  to  take 
into  consideration  an  expansion  of  the  business  of  the 
employ  V  which  is  anticipated  during  the  term  of  the 
employment  {d),  but  not,  it  is  submitted,  an  additional 
business  which  the  employer  may  contemplate  setting 

up  (('). 


De  Minimis  non  curat  Lex.—"  If  the  contract  is 
a  reasonable  one  at  the  time  it  was  entered  into,  we 
are  not  bound  to  look  out  for  improbable  and  extra- 
vagant contingencies  in  order  to  make  it  void"(/). 
A  covenant  may  be  reasonable  although  it  is  so  framed 
as  to  include  cases  in  which  no  real  injury  would  result 
to  the  covenantee,  if  such  cases  although  covered  by 

(r)  Nordenfelfs  Case,  1894.  A.  C.  at  p.  548. 

{(I)  Lamson  Pmumatic  Tube  Co.  v.  Phillips,  91  L.  T.  368. 

(()  Dubowski  V.  Goldstein,  1896,  1  Q.  B.  at  p.  481 ;  Davis 
Turner  &  Co.  v.  Lowen,  64  L.  T.  65o  ;  but  see  contra  Bromley  v. 
Smith,  1909,  2  K.  B.  at  p.  241. 

(/■)  Per  Tindal,  C.J.,  iii  iiannie  v.  Ircitie,  7  Man.  &  G.  969. 

c.  » 
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the  words  of  the  agroeiuont  cannot  bo  reasonably 
supposed  even  to  have  been  contemplated  by  the 
parties  {(f). 

Emdencc  o/  Persons  in  the  Tmde.-Tho.  reasonable- 
ness of  a  contract  in  restraint  of  trade  is  a  question 
for  tbo  Court  alone,  and  is  not  a  matter  of  fact  for 
the  decision  of  a  jury  (//).     Tlie  opinion  of  persons  in 
the  trade  which  is  the  sul).iect  of  the  restraint  is  not 
adiuissible     hi    evidence  (().      15ut     the     opinion     of 
nuTcantilc  men  manijested  hij  their  acts,  althou<,'h  not 
conclusive,  may  be  regarded  on  the  question  of  reason- 
ableness 0),  and  evidence  of  this  charact(>r  has  been 
admitted  in  several  recent  cases  {k).    Evidence  may  hi" 
given  as  to  any  practice  which  is  usual  among  business 
men  as  regards  the  terms  of  employment,  not  because 
this  can  determine  the  legal  question  of  what  is  reason- 
able, but  because  what  is  usual  is  to  some  extent  a 
guide  in  the  consideration  of  the  requirements  of  the 
particular  bushiess  {I). 

(g)  Roimllon  V.  nousillon,  14  C.  D.  366;    Ilaynes  v.  Domnn, 

1899,  2  Ch.  25.  .    ,,     .       -„- 

(h)  Alt.-Gen.  v.  Adelaide  Steamship  Co.,  1913,  A.  C.  at  p.  tJi  ; 

Dowden  v.  Pook,  1904, 1  K.  B.  43. 

(i)  Ha'jnrs  V.  Doman,  1899,  2  Ch.  13,  at  p.  24. 

(j)  Per  ChiUij,  J.,  iu  Badische  Anilin  tmd  Soda  Fahnk  v. 
SchoU,  Segncr  .(•  Co.,  1892,  3  Ch.  453.  ^  „       oo 

(it)  Leng  v.  A,ulrcws,  1909,  1  Ch.  763 ;  Perks  v.  Cullen,  28 
T.  L.  R. ;  A'cvanas  v.  Walker,  1914,  1  Oh.  413. 

{I)  Per  Lord  Haldanc.  19)3,  A.  C.  at  p.  732. 
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Onus  of  Proof.— It  was  formorly  held  that  tho  onus 
lay  on  tho  covenantee  to  show  tliat  tho  restraint  was 
reasonable.    Thus  in  Mitcliel  v.  Reynolds  the  rule  is 
laid  down  that  "  wherever  such  contract  siat  indif- 
jcrenkr  and  for  aught  appears  may  be  either  good 
or  bad,  tho  law  presumes  it  frinid  facie  to  l)o  bad." 
Since,   however,   the  decision  of    Lord   Campbell,   in 
Tallis  V.  Tallis  (m),  in  the  year  1853,  the  law  in  this 
respect  has  been  changed.     In  that  case  it  was  decided 
that  tho  onus  lay  on  the  covenantor  to  prove  that  tho 
contract   into   which  ho   had   entered   was   invahd ; 
and  it  may  bo  considered  as  established  that  if  the 
covenantor    is    a    sane    and   adult    person,    and    the 
restraint  is  a  partial  one,  the  onus  rests  on  him  to 
show   that   it   is   unreasonable  (n).     The   defendant 
should  in  every  case  raise  by  his  pleading  all  matters 
which  show  that  the  contract  is  in  restraint  of  trade 
and  unreasonable  (o). 

Duration  of  the  Bestraint.—'ihe  generality  of  time  and 
space  must  always  be  a  most  important  factor  in  the 
consideration  of  the  reasonableness,  though  not  per  m 
a  decisive  test  (p).  Limitation  as  to  time  is  of  course 
far  less  important  than  limitation  as  to  space,  for 

(m)  1  E.  &  B.  391. 

(n)  See  judgment  of  Romer,  L.J.,  in  Haifnes  v.  Dormn,  1899, 
2  Ch.  30  ;  Mills  v.  Dunham,  1891,  1  Ch.  586-587.  Some  doubt 
is  cast  on  this  proposition  by  recent  cases. 

(o)  R.  S.  C.  order  19,  rule  15.  (p)  1894,  A.  C.  at  p.  575. 
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^vlIOl•o  then"  are  limits  as  ivganls  space,  and  thoro  is 
no  limit  as  rc-aids  timo,  the  public  can  have  the 
bem-iit  of  tho  services  of  the  person  who  has  entered 
into  Ihe  covenant  outside  the  restricted  urea.    Thus 
as  early  as  1837  {q),  a  covenant  was  held  to  be  reason- 
able which  was  unrestricted  as  to  time,  and  it  has 
been  stated  by  Lord  LimVey  that  **  no  case  can  be 
f,)und  in  which  an  agreement  in  restraint  of  trade  free 
from  objection  in  other  respects  has  been  held  void 
shuplv  because  its  duration  was  not  restricted  "  (r). 
In  a  'recent  case,  however,  the  Court  of  Appeal  held 
a  restraint  to  be  unreasonable  solely  on  the  ground 
that  it  was  unlimited  as  to  time  (s),  and  it  is  clear 
that   where  the  limit  as  to  space  is  a  wide  one,  the 
thae    limit    becomes    an    important    factor  (0-      The 
restriction  as  to  space,  on  the  other  hand,  is  of  the 
greatest  importance,  and  if  the  space  limit  is  unreason- 
ably large  the  contract  is  not  deemed  to  be  reasonable 
merely  because  the  time  limit  is  short  (w). 

(,)  Hilchcock  V.  Coker,  6  AcL  &  E.  438 ;    Arc^r  v.  Marsh, 

*  tr)  Sa^'ic!^v."  Voman,  1899,  2  Ch.  at  p.  25 ;   and  see  Smith  v. 
Warde,  Dec.  2nd,  1898  (unrejiorted). 
is)  Easles  v.  Russ,  1914,  1  Ch.  468. 

c7  Vn,lera^o.l  v.  Barker,  1899,  1  Ch.  306.  30l» ;   r/.  al.o 
1898   2  Ch.  456  and  459;   Leng  v.  Andrews,  1909,  1  Ch   at  p. 
771  '  The  object  of  the  time  limit  is  to  break  the  connection  o 
the'manwith  his  customersfor  a  sufficient  period  to  let  the  next 
man  obtaiii  the  connection. 

(„)  Ward  V.  Byrne,  5  M.  &  W.  548  ;  Nevanas  v.  Walker,  1914, 

1  Ch.  413. 
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No  hard-and-Jasl  Rule— There  is  no  hard-and-fast 
rulf  by  which  to  tost  tho  reasonableness  of  a  restraint 
of  trade.    In  tho  earher  cases,  it  is  true,  there  was 
an  attempt  to  tix  certain  hmits,  and  in  Mallan  v. 
Man  (r),  Baron  Parke  said  as  follows :    "  We  doubt 
whether  the  comparative  populousness  of  particular 
districts  ought  to  enter  into  consideration  at  all ;    if 
it  did  it  would  be  ditficult  to  exclude  others,  such  as 
the  number  of  luen  in  tho  same  profession,  tho  habits 
of  the  people  in  that  neighbourhood,  and  other  matters 
of  a  fluctuating  and  uncertain  character."     But  in 
modern  cases  such  facts  as  these  have  been  taken 
into  consideration  and  tho  question  of  reasonableness 
nmst  bo  determined  by  tho  circumstances  of  each 
case  (w). 

Nature  oj  Trade  or  Profession.— 'Slnch  also  depends 
on  the  nature  of  tho  trade  or  profession  which  it  is 
sought  to  protect,  which  may  require  a  larger  or 
smaller  district  to  carry  it  on  according  to  circum- 
stances (x). 

Thus  in  the  case  of  a  dentist,  a  hundred  miles  from 
tho  city  of  York  was  held  to  be  unreasonable  in 
Homer  v.  Graves  {y) ;    but  the  limit  of  London  was 

(r)  11  M.  &  W.  653. 

(u')  Dalies  v.  Davies,  36  C.  D.  at  p.  687. 
(X)   Avery  v.  Lartgford,  Kav.  666  ;  and  see  Schedule  of  Cases  in 
Appendix.  '  (J/)  7  Bi"P.  T^'"'- 


■I  J 


m 


88  CoNTHACTs  IN  Restraint  of  Trade. 

luld  to  be  reasonable  in  Mallan  v.  May  (z).    In  the 
case  of  a  su.-fon,  ten  nules  round  the  town  of  Tliet- 
for.1  in  Dans  v.  Mason{a),  twenty  miles  round  Aylesbury 
in  Hayicnrd  v.  Young  (h),  within  two  and  a  half  miles 
of  Dorset  Crescent  hi  Atkyns  v.  Kinnie,r{c),  were  held 
in  i'acli  case  to  be  a  reasonable  restraint.     The  pro- 
fession of  an  accountant  requires  a  much  wider  district 
than  that  of  a  dentist  (ci).    Soo,  too,  a  much  larger 
limit  has  been  upheld    .1  the  case  of  a  solicitor,  since 
that  pruf»"ssion  requires  a  more  extensive  protection. 
•'  Some  solicitors,"  as  has  been  pointed  out  by  Lord 
Macnayhkn  (c),  "  have  correspondents  in  almost  every 
business  centre  in  the  kingdom."    Thus,  in  Howard  v. 
^Voodlcard  (/),  the  prescribed  radius  was  "  Weymouth 
and  Melcombe  Eegis,  or  any  place  within  fifty  miles 
thereof  respectively."    In  Bunn  v.  Guy  {y)  a  limit  of 
one  hundred  and  fifty  miles  round  London  was  upheld  ; 
and  in  May  v.  O'Neill  (h)  the  prescribed  area  was 
London,  Middlesex,  and  Essex.    In  the  case  of  a  music 
hall  artiste  a  restraint  "  on  the  Surrey  side  five  miles 
from  the  Canterbury  theatre  "  was  held  to  be  unreason- 
able (0  ;  whilst,  on  the  other  hand,  a  restraint  of 

(«)  .-JT.  K.  118. 


(:)  11  M.  &  W.  633. 

(b)  2  Chitty.  407. 

(t/)  laitt  V.  Jeitks,  43  Sol.  J.  744. 

(/)  34  L.  J.  Ch.  47. 

Ih)  44  L  J.  Ch.  Or.O. 

(,)  Canterbnnj  d'  I'aragon.  Ltd.  v.  Marie  Lloyd  (1898),  43  Sol.  J. 

63. 


(r)  4  Exch.  776. 
(f)  1894,  A.  C.  573. 
{g)  4  East,  190. 
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"  within  twonty  luiloa  of  Munclu.sttT  "  was  uphold  0)- 
It  see.us  however  tu  bo  oiM-n  to  doul.t  wh.'th.r  in  tho 
CiVH(>  of  an  actor  or  music  liull  artist.*  a  roatraint  can 
.^vcr  bo  justiiied  except  duranh'  scrvitio,  since  there  is 
no  goodwill  which  can  be  sold  or  trade  secrets  which 
can"be  disclosed.    It  is  presumed  that  a  contract  by 
rt  barrister  not  to  practise  would  in  any  case  bo  void. 
Ho  far  we  have  dealt  with  professions.    With  regard 
to  trades,  of  course  a  wholesale  business  requires  a 
much  wider  protection  than  a  retail,  and  as  a  general 
rule  tho  business  of  a  manufacturer  than  that  of  a 

merchant. 

\Vhero  the  business  is  of  a  special  character,  with 
a   hmited   number   of   customers,   a   very   extensive 
restraint   is    often   reasonable.    Thus   in   Harms   v. 
Parsons  {k)  a  restraint  over  a  radius  of  two  hundred 
miles  from  Birmingham  was  upheld  in  the  case  of  a 
horse-hair  manufacturer.    In  BousUhn  v.  EousilUm  (0 
a  world-wide  restraint  was  for  the  first  time  held  to  bo 
i  easonable.    The  plaintiffs  were  champagne  merchants, 
whose  business  was  carried  on  o/er  the  whole  of  Eng- 
land and  Scotland,  as  well  as  in  France  and  Holland, 
and  the  injunction  granted  restrained  the  defendant 
from  carrying  on  the  business  of  a  champagne  importer 
anywhere  in  the  world.    It  does  not  appear  from  the 
case  as  reported  that  there  was  any  evidence  as  to 

0-)  Tuoli  MancMster.  W.  v.  Volley  d'^^)'  f«  ^^^^^^^f '• 
(fc)32Beav.328.  (0  U  C.  D.  3ol. 
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tnnl<'  in  Willed  iiiid  Tiflan<l,  aiul  thcrcforo  if   ini-^lit, 
well  1)0  iU},'U('tl   that   it   was  unnmsdiialtln  to  .xtcnd 
thf  ivstniiiit   to  tlif  wliol.'  of  the  liiitcd  Kiti^^d'iiii. 
Frjl,  J.,  howfvtr.  said:    "  Wlicti  I  bear  in  mind  tlir 
dtvious  channels  thiouKli  which  trade  is  iiitlnciiccd. 
and  the  {^nat  dilViculty  of  inovidin^'  for  every  ])OSsil.le 
case  in  which   injury  nii^dit    ariso  without   including; 
j)ossihlo  cases  in  which  injury  niit,'ht  not  arise,  I  lia\>' 
come  to  the  conclusion    that   it  lias  not  been  shown 
that  the  contract  is  larger  than  is  necessary  for  the 
reasonable  protection  of  the  plaintiffs."     In  Mocnuh 
V.  Fvwsirc  (w),  which  was  a  decision  of  the  Court  of 
Appeal,   the  plaintiff  was  an   importer  of  <,'oods   of 
foreign  manufacture,  and  the  defendant  was  restrained 
from  trading  as  a  commission  agent  in  such  goods  in 
any  part  of  the  United  Kingdom  for  the  period  of  live 
years.     The   plaintiff  in   his   aflidavit   said :     "  I   do 
business  and  have  customers  in  all  parts  of  and  all 
over  the   United   Kingdom— viz.   England,  Scotland, 
Ireland,  antl  Wales."     In  that  case  the  restraint  was 
held  to  be  reasonable. 

Bovsillon  v.  liousiUon  was  f(dlowed  by  Mr.  Justice 
Chittij  in  Badische  Anilin  und  Soda  Fabrik  v.  SchoU, 
Hegner  &  Co.  (?()•  That  was  a  case  of  the  manufacture 
and  sale  of  aniline  and  alizarine  colours,  which  is 
a  trade  of  a   very  special  character,  and  there  was 


(»()  r.i  \,.  .T.  rii,  7:i7, 


(»)  18<»2.  ^  C\\.  447. 
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f.\i(lriin-  thiit  ill.'  trad."  cxUm-lu  ovor  »n<»y  part  of 
tli(»  worM.  In  thirt  caso  al^<>  ii  «t>nt>ral  rcsdaint  warf 
licld  to  Ih'  it'asoiiabK'  for  a  period  of  Huct'  years. 

In  the  crli'l)rat('(l  Nurdciijcit  Case,  tlit-  c.vonantf.r 
was  a  maiuifacturor  of  (piick-tiring  ^'uns  and  aiumuiii- 
tion  who  liad  <'M  his  biisiiir>s  to  a  company.  The 
husint-srt  was  tiicrofon'  of  a  very  special  character, 
and  the  only  customers  were  the  Government  of  this 
and  other  countries.  In  that  case  the  Housi;  of  Lords 
held  a  restraint  unrestricted  as  to  space  to  ho  roason- 
ai)le,  having  regard  to  tho  nature  of  tho  business  and 
the  limit 'd  number  of  customers  (o). 

The  decision  of  tho  Court  of  Appeal  in  the  caso 
,.f   Uwkrwood  and  Son  v.  Barker  {p),  is  certainly  a 
very  groat  extension  of  the  doctrine  laid  down  by  tho 
House  of  Lords  in  NordenJrKs  Case.     The  business 
of  the  plaintitYs  which  it  was  sought  to  protect  was 
that  of  hay  and  straw  merchants  at  Brentford,  and 
the  restriction   as   to   si)ace   extended   to   the   whole 
of  the  United  Kingdom  and  certam  foreign  countries. 
The  restriction  was   held  to   be  reasonable  at  any 
rate  as  to  the  United  Kingdom,  tho  contract  being 
clearly  severable  {q).     It  was  proved  that  tho  plaintiffs 
did  an  extensive  wholesale  and  retail  trade  in  all  parts 
of  tho  United  Kingdom,  but  it  does  not  appear  that 

(,))  1894.  A.  C.  at  pp.  550,  552,  and  550. 
(p)  1891),  1  Ch.  30(). 
(q)  lb.  ftt  pp.  307,  308. 
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thoir  business  was  of  a  special  character,  or  the  number 
of  customers  limited,  or  that  tliere  were  any  special 
trade  secrets.    This  decision  has  not  been  overruled, 
but  it  seems  doubtful  whether  it  would  now  be  followed. 
In   four  cases  since   Underwood  v.  Barker  general 
restraints  have  been  upheld  as  between  employer  and 
employed,  but  they  were  all  cases  where  the  cove- 
nantee was  a  manufacturer— in  two  cases  of  tubes  (r), 
in  one  case  of  tlaked  maize  (s),  and  in  the  fourth  case 
of  tyres  (/).    At  any  rate,  in  the  first  three  cases  the 
trade  was  of  a  special  character,  and  the  evidence 
showed  that  apart  from  patented  processes  there  wore 
rttcrets  of  manufacture  which  the  plaintiffs  did  not 
desire  to  bicome  public  property. 

On  the  other  hand,  m  Doicdcn  v.  Pook  (u),  where 
the  plaintiffs  were  cider  merchants  with  a  small  capital, 
whose  business  was  practically  confined  to  the  west  of 
England,  a  world-wide  restrauat  was  held  to  be  unreason- 
able. 
In  Leetham  v.  Johnston  White  {v),  the  business  of 

(r)  British   Mannesman  Tuhr    Co.,  Ltd.    v.  Phillips   (1903), 

48  Sol.  J.  117  ;  Lamxim  Pneumatic  Tube  v.  Phillips,  91  L.'L  363. 

(.s)   White,  7V/»/.<//.s  and  Cminuje  v.  Wilsun  (1907),  23  T.  L.  R. 

(/)  Continental  Tyre  and  Rubber  Co.  v.  Heath  (1913),  29  T.  L.  R. 
308.  The  report  does  not  wtatc  the  crucial  facts,  viz.  the  nature 
and  extent  of  the  covenantee's  business  at  the  time  when  the 
covenant  was  cnteretl  into. 

(M)  1904,  1  K.  1?.  45. 

(r)  1<.K)7.  1  Ch.  189,  322. 
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the  covenantees  was  that  of  millers,  whose  trade  was 
practically  confined  to  four  counties,  although  they  had 
a  few  customers  in  Scotland  and  Ireland.  A  restraint 
extending  to  the  United  Kingdom  was  held  to  be 
unreasonable. 

Stuart  &  Simpson  v.  Ualstead  {w)  was  a  very  clear 
case.  The  plaintiffs  were  advertising  agents,  and  the 
only  evidence  that  their  business  extended  over  the 
United  Kingdom  was  that  they  were  "prepared  to 
enter  into  contracts  anywhere  within  that  area." 
Eve,  J.,  had  no  difficulty  in  holding  that  a  restraint 
extending  to  Great  Britain  and  Ireland  was  unenforce- 
able. 

In  Ncvayias  v.  ■     Jkcr  (x)  the  plaintiffs  were  importers 
of  Australian  meat,  whose  business  at  the  time  the 
contract  was  entered  into  was  of  a  local  character, 
although  it  subsequently  became  much  more  extensive. 
The  restramt  was  held  to  be  void  on  two  grounds, 
viz.  (1)  that  the  area  of  restraint  extending  over  the 
United  Kingdom  was  unreasonably  large,  and  (2)  that 
the    restraint    included    the    importation    of    South 
American  meat,  whereas  the  plaintiffs'  business  was 
confined  to  import  mg  meat  from  Australia  and  Now 
Zealand.    There  was  also  a  considerable  amount  of 
evidence  that  there  are  no  secrets  in  the  meat-importing 
business. 


a: 
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(m')  1911,  55  Sol.  J.  598. 


(X)  1914, 1  Ch.  413. 
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The  Nnturr  oj   the  Employment.— In  cases  between 
employer   and   employed    the   Court   has   to   mstruct 
itself  not  merely  as  to  tin;  nature  of  the  business  and 
its  extent,  but  as  to  the  nature  of  the  covenantor's 
employment  and  the  duties  and  the  manner  of  carrying 
them   out  (//).     You   have    to   consider    (1)    in   what 
particular   branch   of   the   covenantee's   business   the 
covi'uantor  has  been  employed,  and  (2)  whether  his 
position  has  been  of  such  a  character  as  would  enable 
him  to  obtain  hnportant  information  with  regard  to 
his  master's  business.     If  A,  who  is  both  a  corn  miller 
and  a  furniture  dealer,  employs  B  exclusively  in  the 
corn  business,   A  cannot  reipiiro  B  to  enter  into  a 
covenant  restraining  him  from  competing  in  the  furni- 
hn-e   business  (c).     It   has,   however,   been   suggested 
by  Scrutton,  J.,  that  a  person  employed  exclusively 
in  one   department  of  a  large   business  may  obtain 
special   knowledge'   of   other  departments  (a).    Again, 
a  restriction  which  might  be  reasonable  enough  in  the 
case  of  a  manager,  traveller,  or  confidential  clerk,  would 
be  unreasonable  if  applied  to  the  case  of  a  porter,  carman, 
or  office  boy.    If  the  character  of   the  employment 

(y)  Sir  W.  Lnig  ct-  Co..  Ltd.  v.  Andrews,  1909,  1  Ch.  at  p. 

770. 

(z)  Henri/  Lifthfim  <{■  Ci>.  v.  .Johnston-While,  1907,  1  Ch.  at 
J).  327  ;  Brondeu  v.  .SmiVA,  1909,  2  K.  B.  at  p.  241  ;  Morris  v. 
Ityh,  26  T.  L.  K.  «)78 ;   Morse  v.  Fowler,  44  8ol.  J.  89. 

(rt)  Continental  Tyre  ,0  Rubber  Co.  v.  Heath,  29  T.  L.  R.  308. 
In  thin  case  Leelham  v.  .Johnston-While  does  not  appar  to  have 
bct-n  citf-d, 
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(loos    not    render    tho    employe     familiar    with    the 
names  of  customers  and  if  he  does  not  see  tho  books 
and  know  the  secrets  of   the  business,  it  is  doubtful 
whether  any  restraint,  however  limited,  is  reasonable  (b). 
Thus  Lord  Sumner,  when  a  judge  of  iirst  instance, 
held  (c)  that  a  mere  shopman  in  a  grocery  estabhsh- 
ment  who  had  no  special  facihties  for  acquiring  a 
connection  among  the  customers  could  not  be  restrained 
even   for    two  years   and  within   a   two-mile   radius. 
This  case,  however,  is  difficult  to  reconcile  with  previous 
decisions  as  to  employees  in  shops  {d). 

In  Mason  v.  Provident  Clothing  &  Suppljl  Co.,  Ltd.  {e), 
the   respondents  who   were   a   clothing  and   supply 
company  having  branches  all  over  England,  employed 
Mason  as  a  canvasser  in  a  particular  district  of  London. 
A  contract  by  Mason  not  to  be  engaged  in  any  similar 
business  within  twenty-live  miles  of  London  was  held 
by  the  House  of  Lords  to  bo  void.      This    decision 
was  arrived  at  after  examining  tho  evidence  as  to  the 
character  of    the  business  and  Mason's  duties  as  a 
canvasser.    There  was  nothing  from  which  the  Lords 
could  infer  that  a  canvasser  *'  could  become  possessed 
of  any  special  knowledge  of  the  kind  recognized  as 

(b)  Leitq  V.  Aiulrews,  1909,  1  Ch.  at  p.  768 ;   Mineral  Wakr, 
Ac,  Society  v.  Booth,  36  C.  D.  at  p.  471. 

(c)  Pearks  v.  Cullen,  28  T.  L.  R.  371. 

(,/)  Vf.  dictum  of  Farwell,  L.J.,  107  L.  T.  at  p.  445 ;  Jacobi/ 
V.  Whitmore,  32  W.  R.  18. 
(e)  1913,  A.  C.  724. 
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a  ti-iuU^  secret."  The  rerftraint  of  trade  doctrino 
"  doorf  not  mean  that  an  employer  can  prevent  his 
cmphyd  from  using  the  skill  and  knowledge  in  his 
trade  or  profession  which  he  has  learned  in  the  course 
of  his  employment  by  means  of  directions  or  instruc- 
tions from  his  t'mi)loyer.  That  information  and  that 
additional  skill  he  is  entitled  to  use  for  the  benefit  of 
himself  and  the  benefit  of  the  pubHc  who  gain  the 
advantage  of  his  having  had  such  admirable  instruc- 
tion" (/). 

In  conclusion,  the  evidence  admissible  on  the  question 
of  reasonableness  may  be  summed  up  as  follows: 
(1)  evidence  as  to  the  nature  of  the  business  including 
the  number  of  customers  and  the  existence  of  special 
trade  secrets ;    (2)  evidence  as  to  the  extent  of  the 
covenantee's  business  when  the  contract  was  entered 
into  ;   (3)  evidence  as  to  the  character  of  the  employ- 
ment and  the  duties  to  be  performed  by  the  employe; 
(4)  evidence  whether  contracts  in  restraint  of  trade 
are  usual  in  the  particular  business  having  regard  to 
the  particular  employment. 

(/)  Per  FaruH'U,  L.J.,  1909,  1  Ch.  765 ;  cited  by  Lord  Shaw, 
1913,  A.  C.  at  p.  740. 
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CHAPTER  V. 

CONTRACTS  IN  RESTRAINT  OF  TRADE  MUST  NOT 
UNDULY  PREJUDICE  THE  INTERESTS  OF  THE 
PUBLIC. 

Is  Public  Policy  still  a  Factor  to  he  considered  ?— Sir 
Edxcard  Fry,  in  tho  case  of  Boimllon  v.  Rousillon  (a), 
came  to  the  conclusion  that  the  only  test  of  the 
validiiy  of  a  contract  in  restraint  of  trade  was  the 
reasonableness  of  the  restraint  for  the  protection  of 
the  covenantee.    The   same   view   appears   to   have 
been   expressed  by  Lord  Esher  and  Bighy,  L.J.,  in 
Duhomki  v.   Goldstein  {b),   and   in   NordenfeWs   Case 
Lord  Ashbourne  considered  that  this  was  the  doctrmo 
to  which  the  modern  authorities  had  been  gradually 
approximating  (c).    Lord    Macmghtcn's   j'-lgment  (d) 
certainly  lays  do^^•n  that  the  restraint  must  be  reason- 
able "  in  reference  to  the  interests  of  the  public  "  as 
well  as  in  reference  to  the  interests  of  the  parties  con- 
cerned, and  Lord  Watsons  judgment  (c)  contains  dicta 
to  the  same  effect.     Except,  however,  in  tho  case  of 


(a)  14  C.  D.  35L 

(r)  1894,  A.  C.  at  p.  559, 

(0  1894,  A.  C.  at  p.  552. 


(b)  1896,  1  Q.  B,  482  and  484. 
{d)  1894,  A.  C.  at  p.  565. 
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eontiaeis  Ifiidiii.^tocmito  a  inoiiopoly,  it   is  oiu'ii  <o 
(loul)(  Nvli.tli.r  a  ivsUiiiiit  wiiicli  is  ifasoinihlc  in  tin- 
intcivsts  of  Iho  fuvfuaiilor  as  well  as  of  the  cuvoiiaiitot- 
would  I'wi-  hr  luhl  lo  U'  invalid  as  involviiij,'  injury 
U)  tlu>  i.ublic  (/).     Tlu'  dida  in  Nor,k,ifcWs  Case  of 
Lord  LindlviJ and  Lord  liuian  i»i the  Court  of  Appeal  (y), 
and  of  Loid  HerscheU  in  the  House  of  Lords  (/t)  wi-re 
directed  to  the  question  of  contracts  "calculated  1-. 
create  a  i)ernieious   monopoly  in  tirticles  of  English 
use,"  and  this  would  seem  lo  he  what  Hiiihij,  L.J.,  had 
in  mind  when  he  referred  lo  cxccpiionul  cases  where 
public  policy  can   he  '..rou-ht   hi  irrespective  of  the 
reasonableness  of  the  contract  enteri'd  into  (•/). 

in  Mason  v.  Providctit  Clothing  d-  Supply  Co.  (j), 
Lord  llaldanc  laid  down  that  "  in  the  present  class  of 
case  consnlcraiioHS  oj  public  policy  coinc  in  and  make 
it  mces>ary  for  the    Court    lo   scrutitiize   a-,'reementa 
like   tlu"   (.no    before  your   Lordships  jealously.     Tho 
practice  of  putthig  into  these  apvements  anything 
that  is  favourable  to  the  lanployer  is  ono  which  tho 
Courts  have  to  checlc"     It  avouUI  seem,  however,  that  in 
referring  to  considerations  of  public  policy  Lord  Haldane 
only  meant  that  the  agreement    must   be  considered 
with  reference  to  the  interests  of  the  covenantor  as 

(/)  Atl.-Gi».  V.  Adelaiih  Slmm.'^hip  Co.,  1913,  A.  C.  at  p.  795. 

(r/)  1893,  1  Ch.  at  pp.  GM  uiid  668. 

(/()  1894,  A.  C.  at  p.  549. 

(i)  Underwood  v.  Barker,  1899,  1  Cb.  at  p.  308. 

(j)  1913,  A.  C.  at  !>.  734. 
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WfU  as  of  the  covonantee.    Neville,  J.,  has  on  two 
occasions  expressed  the  opinion  that  the  interests  of 
the  puhlic  in  protecting  tlie  covenantor  from  bi'ing 
debarred  from  earning  his  livelihood  cannot  be  taken 
into  consideration.    The  learned  judge  considered  that 
in  modern  times  the  doctrine  had  prevailed  that  "  in 
questions  between  employer  and  employed  the  interests 
of  the  employer  alone  are  to  be  considered  and  no 
ugreement  is  invalid,  however  oppressive  and  however 
fatal    it    may  be  to  the  possibility  of    the  employe 
earning  his  own  living  in  this  country,  if  it  is  reas(mably 
necessary   for   the   protection   of  the   employer  "  (/r). 
It   is,  however,  submitted  that,  according   to   recent 
decisions,  the  interests  of  the  public  must  be  considered 
to  this  extent,  that,  at  any  rate  in  contracts  of  service, 
it  is  not  necessary  or  reasonable  that  all  competition 
bhould  be  excluded. 


Two  Classes  oj  Cases— Iha  majority  of  cases  dealing 
with  contracts  in  restraint  of  trade  may  be  divided 
into  two  classes,  viz. :— (1)  Contracts  entered  into 
between  the  vendor  and  purchaser  of  the  goodwill 
of  a  business,  or  between  a  retiring  partner  and  the 
continuing  partners  ;  (2)  Contracts  between  emphijes 
and  their  employers.  With  regard  to  the  tirst  class 
of  cases  it  may  be  safely  predicated  that  a  covenant 

(k)  Henry  Leetham  v.  Johnstone  While,  1907,  1  Ch.  at  p.  194 ; 
and  see  remarks  of  the  same  judge,  23  T.  L.  R.  644. 
C.  » 
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which  is  reasonably  necessary  for  tho  prot.'ction  of 
the  covenantee  is  not  open  to  objection  on  any  grounds 
of  i>ul>lic  policy. 

^Vhen,  however,  ^vo  come  to  the  second  class  of 
casts,  viz.  contracts  l)etwi"en  employer  and  emphijd, 
it  se(>ms  clear,  as  pointed  out  by  Lord  Macnaghten{l), 
that  dilferi'nt  considerations  must  apply. 

Distincthn   hcUcccn   tlw    Two    Ctosscs.-These   two 
classes   of   contracts   in   restraint   of    trade    are   dis- 
tiuf^uishable  on  thr.r  grounds.    In  the  lii'st  place,  tho 
sale  of  the  goodwill  of  a  business  can  only  be  effec- 
tually  carried   out    by   the   vendor    entering   into   a 
contract  in  restraint  of  trade  (m).    It  seems  an  anomaly 
that  the  principle  that  u  man  may  not  <lerogate  from 
his  own  grant  does  not  apply,  so  as  to  estop  the  vendor 
from  setting  up  a  rival  busmess.    It  is,  however,  well 
established  that  in  the  absence  of  express  stipulation 
to  the  contrary,  the  vendor  can  compete  in  business 
with  the  purchaser,  although  he  must  not  solicit  the 
customers  of  the  old  firm  (n).     There  can  be  no  public 
interest  which  would  render  it  invalid  to  secure  the 
full  benetit  of  the  goodwill  to  the  purchaser,  and  this 
can  only  be  done  by  a  contract  in  restraint  of  trade  (o). 

(I)  1804,  A.  C.  at  p.  566. 

(m)  Hav'kdey  v.  Oulram,  1892.  3  Ch.  359. 

(n)  Tngo  v.  Huid,  1896,  A.  C  7. 

(o,  .<iU,  A.  C.  at  pp.  548  and  567. 
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In  tho  second  place,  a  man  usually  sells  a  goodwill 
because  "  he  is  getting  too  old  for  tho  straui  and 
worry  of  business,  or  because  ho  wishes  for  some 
other  reason  to  retire  from  tho  I)usuiess  altogether." 
On  the  other  hand,  an  emphye  enters  employment 
because  he  wishes  to  learn  a  trade  and  practise  it  (j>). 
Thirdly,  "  there  is  obviously  more  freedom  of  contract 
between  buyer  and  seller  than  between  master  and 
servant,  or  between  an  employer  and  a  person  seeking 
employment  "  (p). 

The  distinction  between  these  two  classes  of 
contracts  hi  restraint  of  trade  has  recently  been 
emphasised  by  Lord  Haldane  and  Lord  Shaw  in  Mason's 
Case  {q),  and  by  the  Master  of  the  Rolls  in  Bastes  v. 
liuss  (r),  and  it  is  submitted  that  the  test  of  reasonable- 
ness must  be  applied  far  more  strictly  in  a  case  between 
employer  and  employed  than  in  the  ease  of  a  sale  of 
goodwill.  Apart  from  express  stipulation,  there  is 
an  implied  term  in  every  contract  of  service  that  the 
employe  wiW  observe  good  faith  towixrds  his  employer, 
and  will  not  use  to  the  detriment  of  his  employer 
information  to  which  he  has  access  in  the  course  of 
his  service  (.s),  and  it  is  submitted  that  this  implication 

(p)  Per  Lord  Macnayhten,  1894,  A.  C.  566. 

(q)  1913,  A.  C.  at  pp.  731,  737-738.  This  distinction  was 
pointed  out  by  counsel  in  Deruii/  v.  Henderson,  11  Exch.  at 
p.  200. 

(r)  1914,  1  Ch.  at  p.  476. 

(a)  Robb  V.  Green,  1895,  2  Q.  B.  315. 
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of  law  is  ill  mo>t  cases  a  sutUcii'iit  piotfctiun  to  tho 
i'iii|tloy(T. 

Other  Inittdnces  oj  Contracts  in  lirstrahit  of  Trade.— 
V>n\    onctt  Wf  f^et   outside  these  two   well-established 
classes  of  contracts  in  restraint  of  trade,  it   is  con- 
ceived   that    puldic    policy    b«comes    unct*    more    an 
important  factor    hi  deternnning  the  validity  of  tho 
restraint  (<).     Lord    Justice   James,   in    Leather   Cloth 
Co.  V.   Lor.so»i((t),  stated  the  legal  principle  in  tho 
following  terms  :— "  All  tho  cases,  when   they  como 
to    1)0    examined,    seem    to    establish    this    prhiciple, 
that  all  restraints  upon  trade  aro  bad  as   being  in 
violation   of   public   policy,   unless   they   aro   natural 
and    not    unreasonable    for    th(»    protection    of    tho 
parties   in  dealinij  h-gallij  ivith  sonic  suhject-mattcr  oj 
contract."'     Tho    question   therefore   arises,   what   aro 
"tho   subject-matters   of   contract"    which    may    bo 
legally    dealt    with '?—/.<•.,  what    aro    tho    legitimato 
purposes  (r)  for  which  contracts  in  restraint  of  trado 
may  be  entered  into  ? 

If  apart  from  any  partnership  or  sale  of  goodwill 
and  apart  from  any  relation  of  employment  a  person, 

(t)  See  judgment  of  Crnmptm,  J.,  in  Hillon  v.  Eckereky,  6 
Ell.  &  Bl.  at  p.  54. 

(u)  L.  R.  9  Eq.  33.3. 

(u)  Puflendorf  makes  all  melcss  agreements  void.  Cui  bono 
is  ever  of  great  weight  in  all  agreements.  See  Mitchel  v.  Reynolds, 
10  Mod.  at  p.  13C. 
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f(»r  Viiliiiil)lf  I'dtiNklcnition,  aj^ncs  not  to  curry  on  u  piirti- 
cular  trade  within  certain  limits,  is  this-  stniint  void  ".' 
Of  course,  if  the  coveiuuitee  does  not  himself  carry  on 
tlie  trade  in  (luestion  the  restraint  woulil  be  unreason- 
able.    There  cannot  bo  u  cocenunt  in  yross  in  restrahit 
of  trade  (x).     A  man  who  has  no  interest  in  the  business 
at  all  cannot  take  a  covenant  from  a  man  that  ho  will 
not  enter  into  thut  particular  business.    A,  who  carries 
on  the  business  of  a  watchmaker,  cannot  take  a  covenant 
from  B  not  to  carry  on  the  business  of  an  umbrella- 
maker  iy).     The  only  decisions  which  seem  in  any  way 
opposed  to  this  principle  are  Evertonv.  Lomjmore{z), 
and  a  d«'cision   of   the   Scotch   Comt  of   Sessions  in 
Ballachulish  Skte  Quarries  \.  (!ra7it{n),  both  cases  of 
a   medical  attendant.     In    Evcrton   v.   Lonymore   the 
plaintiffs  were  a  society  formed  for   the  purpose  of 
supplying  medical  attendance  to  members  of  certain 
affiliated  societies.     The  defendant,  who  had  been  in 
the  plaintitYs'  employ,  had  entered  into  a  covenant 
not  to  practise  as  a  medical  man  in  the  district,  and 
tliis    covenant     was    enforced     by    injunction.     The 

(x)  Townserul  v.  Jarman,  1900,  2  Ch.  at  pp.  701  and  703 ; 
Henry  Leetham  v.  Johnstone  White,  1907,  1  Ch.  at  p.  326.  The 
dictum  of  V.C.  Shadwell  in  Kimberley  v.  Jenninqs,  6  Sim.  351, 
must  be  explained  on  the  ground  that  in  the  year  1836  the  stage 
was  not  considered  a  reputable  profession. 

(y)  Rogers  v.  Mwldocks,  1892, 3  Ch.  at  p.  355 ;  Mills  v.  Dunluim, 
1891,lCh.  atp.  586. 

(z)  15  T.  L.  R.  356. 

(a)  (1903),  5  Eraser's  Sessions  Report'*,  1105. 
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(h'cisioii  st'cius  II  (l(nil»lfuloiu',  siiicf  the  jdiiiiitiri'H  wtrc 
not  iiitparcutly  a  IradiiiK  association,  and  it  i^  sul)natti'(l 
tliat  a  body  whicli  docs  not  carry  on  Itusincss  with  a 
view  to  i)rolit  lias  no  {goodwill  to  he  proloctt'd.     'I'ln' 
Scotch  decision  j^ocs  much  further,  and  it  is  to   1m« 
rcRrettcd  that  an  appeal  to  the  House  of  Lords  does 
not  ajtpear  to  liave  been  jirosecuted.     In  liaUachnlisli 
Slitfc  Qiuirries  v.  (Iraut,  the  jdauititTs  were  a  company 
workiiij^  certain  (piarries,  and  their  Itushiess  was  not 
even  remotely  coimected  with  that  of  a  medical  man. 
The   plauitills   engaged   the   defendant   as   a   medical 
attendant  for  their  wiukpeople,  and  exacted  from  him 
a  contract  not  to  practise  in  the  district  after  the  de- 
termination of   the  engagement.      This  restraint  was 
enforced  l»y  the  Court  of  Session,  Lord  YowH^dissenthiR. 
The  judgments  in  this  case  and  in  that  of  Stewart  v. 
Stemtrt  referred  to  lu-reafter,  indicat<>  that,  with  the 
exception  of   Lord    Yow/if/,  the  Sessions  judges  havt 
no  grasp  of  the  legal  principles  upon  which  th(^  restraint 
of  trade  doctrine  is  based. 

The  covenant  may,  of  course,  be  personal  to  the 
covenantee,  and  the  ben(>fit  is  not  necessarily  armexed 
to  the  goodwill  of  the  l)usiness,  although  this  is  usually 
the  case.  There  must,  howeviT,  be  some  business  to 
be  ])rotected. 

It  is  also  conceived  that,  in  order  to  justify  a  restraint 
which  interferes  with  th(>  liberty  ol  an  individual  to 
carry  on  his  trade,  the  Contract  iiuist  be  entered  into 
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M  incidental  to  and  for  tlio  protection  of  somo  otlwr 
contractual   r.-lation.      In  Scotland  it  has  apparently 
been  decided  that  a  man  may  sell  a  restraint  of  trade. 
Li  Stewart  v.  Stewart  (h),  a  photographer  in  a  small 
town  lent  his  hrother  Li,  and  in  consideration  of  tho 
loan  the  brother  contracted  not  to  set  up  a  rival  busi- 
ness.   As  pointed  out  by  Lord  Young,  precisely  tho 
samo   considerations    wouM   have   applied   if,  instead 
of  a  loan,  a  sum  had  been  paid  as  the  price  of  tho 
restraint.    Tho  majority  of  tho  Court,  ho\v.>ver,  upheld 
tho  cojitract  cm  the  {ground  apparently  that  tho  defen- 
dant had  at  one  time  been  in  tho  employ  of  tho  plaintilT. 
Tho  Scotch  judges  appear  to  have  adopted  tho  orroneousi 
theory  that  any  restraint  w  reasonable  which  is  partial 
and  founded  on  good  consideration.    Lord  Trayncr 
said  :   "  Generally,  no  doubt  tho  restriction  in  trade  is 
to  bo  found  as  a  condition  of  a  contract— a  contract  of 
service,  or  partnership,  or  sale,  and  tho  reasonableness 
of  tho  restrahit  is  considered  in  tho  light  of  tho  subject- 
matter  of  tho  restraint  of  which  it  forms  part.    But 
it  does  not  follow  because  this  is  generally  so  it  must 
necessarily  bo  always  so."     With  groat  deference   to 
tho   opinion   of   Lord  Traijner,  it  is  submitted   that, 
except  in  the  case  of  the  third  class  of  partial  restraints 
mentioned  in   Chapter   II.,   a  restraint  of   trade  can 
never  be  justitied  which  is  not  "a  condition  of  a  con- 
tract." 

(6)  IS90,  1  Eraser's  Sessions  Revrort?,  li-^-8. 
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CHAPTER  VI. 

COMBINATIONS   IN   RESTRAINT   OF  TRADE. 

CoxruACTs  raKVKNTiNU  Competition. 

AdUEEMENTS  iiiv  iiot  iiuf  loqiu'iit  Iv  entered  into 
betwien  traders  tluit  some  of  them  shall  supply 
certain  persons  an<l  others  shall  not  supply  them, 
with  the  object  of  parcelling  out  between  themselves 
the  trade  of  a  jjurticular  locality. 

In  America  contracts  of  this  character  are  held  void 
as  i.reventui<,'  competition  (a),  but  in  this  country  the 
law  (.n  t  he  subj.-ct  is  not  free  from  doubt .  Trobably  t  he 
•  liifstion  of  validity  mainly  depends  on  the  number  and 
importance  of  the  parties  who  enter  hito  the  agreement. 

In  Jones  v.  North  {b),  tentlers  for  the  supply  of 
stone  havhig  been  advertised  for  by  the  corporation 
of  Birmingham,  an  agreement  was  come  to  between 
four  tirms  of  (piarry-owners  that  one  of  such  iirms 
should  not  send  in  any  tender  to  the  corporation,  nor 
supply  the  corporation  with  any  stone  during  the 
year  1H75.  Vice-Chancellor  Bacon  enforced  this  con- 
tract by  injunction. 

(a)  Vvlran  Pou-der  Co.  v.  Ihrnihs  Powder  Co.,  96  Cal.  510. 
(h)  L.  R.  19  Eq.  426. 
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In  Wiih-ns  v.  Ha  c),  {\\\v^'  hox-niakcrs  (FK-tchtT, 
Wickcns,  iind  Evans)  divided  EiiKliind  and  Wales  into 
<hrc('  divisions,  and  a^'iccd  that  each  should  travel 
over  one  of  tlieni  and  that  they  should  not  ctjuipete 
with  one  another.  Harrow,  J.,  held  that  this  arranj,'e- 
nient  did  not  constitute  a  monopoly  "  except  an  \>etm'en 
tltcmsehvs,  hecauso  any  other  man  may  come  hito 
their  districts  and  vend  his  goods  ;  all  they  propose 
is  that  they  shall  not  carry  on  a  rivalry  nor  continue 
any  longer  to  trade  throughout  the  country."  The 
defendant  was  therefore  restrainetl  from  trading  in 
the  plaintiffs  district. 

Again  in  the  case  of  a  traffic  agreement  hetween 
certain  railway  companii-s,  where  one  company  agreed 
not  to  compete  with  the  other  upon  a  particular  Hne, 
Lord  Campbell  said  :  "  This  is  no  more  illegal  than 
it  would  be  for  two  persons  engaged  in  trade  to  agree 
that  one  shall  not  exercise  his  trade  or  compete  with 
the  other  icithin  a  particular  district  "  (J). 

In  Collins  v.  iMcke  (e),  four  firms  of  stevedores  at 
Mell)ourne  parcelled  out  as  between  themselves  the 
stevedoring  trade  of  that  port,  assigning  certain  lines 
of  ships  to  each  firm.  Sir  M.  Smith,  in  delivering 
the  judgment   of  the   Privy   Council,  said:    "Their 


(r)  3  Y.  &  J.  318. 

(d)  Shrewsbury  and   BirmitiglMin  Co.    v.    London    <t-   N.    \V, 
Ry.  Co..  21  L.  J.  Q.  B.  93. 

(e)  4  A.  C.  674. 
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Lordships  iiro  not  prepared  to  say  that  an  agreomcnt 
having  thc^so  objects  is  invalid  if  carried  into  elTect  by 
proper  nwnins— i.c.  by  provisions  reasonably  necessary 
for  the  purposes,  though  the  effect  of  them  might  be 
to  create  a  partial  restraint  upon  the  power  of  the 
parties  to  exercise  their  trade."     The  agreement  in 
tliis  cast'  was  carried  into  effect  in  two  dilferent  ways  : 
(i)  If  the  ships  remained  in  the  hands  of  the  original 
consignees,  then  in  case  one  of  the  consignees  refused 
to  allow  the  stevedoring  of  any  ship  to  be  done  by  the 
party  entitled  to  it  under  the  agreement,  and  r<>quired 
one  of  the  other  parties  to  do  it,  such  party  so  retpiired 
was  to  give  an  equivalent  to  the  party  who  lost  tho 
stevt'doring.    This    arrangement    was    held    by    tho 
Court  to  "provide  in  a  fair  and  reasonable  way  for 
each  party  obtaining  the  benefits  of  the  stevedoring  of 
llie  ships  to  which  by  the  contract  he  was  entitled." 
(•2)  But  when  the  ships  passed  out  of  th(*  hands  of 
tho  original  consignees  and  were  chartered  by  other 
merchants,  then  there   was  a  covenant  that   if  tho 
merchants  loading  the  ships  did  not  choose  the  party 
to  the  agreement  who,  as  l)etween  themselves,  was 
entitU'd  to  do  the  stevedoring,  no  other  party  to  tho 
agreement  was  to  do  the  work.     The  Court  held  tliis 
to  be  bad  (/).     "  The  covenant  in  such  case  restrains 
three    of    tlio    four    parties   to   the    agreement    from 
exercising  their  trade  without  giving  any  profit  or 
(/)  lb.  at  p.  688. 
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hcucfit  to  compensate  for  the  restriction  to  either  of 
the  four,  whilst  the  comhination  they  have  thus 
entered  into  is  ohviously  detrimental  to  the  public 
by  deprivin«^  the  merchants  of  the  po\V(>r  of  employ- 
ing any  of  these  parties  (who  are  probably  the  chief 
stevedores  of  the  port)  to  load  their  ships  unless  in 
each  Ci.se  they  employ  the  one  of  the  four  to  whom 
the  ships,  as  between  themselves,  has  been  allotted, 
howev(>r  great  and  well-founded  their  objections  may 
be  to  employ  him." 

This  decision  is  ditlicult  to  understand,  and  cannot 
easily  bo  reconciled  with  Wicknin  v.  Evatm.  The 
objects  of  the  association  do  not  app(>ar  to  have  been 
illegal:  this  was  not  a  scheme  for  limiting  supply 
or  regulatnig  prices  or  wages;  and  the  restriction 
was  limited  as  regards  space,  viz.  to  the  port  of 
Melbourne,  and  seems  to  have  been  a  reasonable 
arrangement  as  between  th(>  parties. 

Again,  the  Privy  Council  in  Collins  v.  Locke  seemed 
to  hold  that  there  was  no  consi(lerati(m  for  the 
agrecmient.  But  the  same  objection  was  taken  in 
Wickens  v.  Evans,  and  there  Baron  Gnrrow  said  (//)  : 
"  Each  party  here,  before  the  agreement  is  entered  into, 
has  a  trade  in  all  the  districts,  and  he  agrees  to  retire 
and  to  reUnquish  that  trade  in  two  of  thes(»  districts 
in  order  to  sectire  Vie  oiJiers  in  undisturbed  possession." 

This  argument   applies  equally  well  to  Collins  v. 
{g)  3  Y.  &  J.  329. 


t»()  I'oMKAcis  IN  Hkstisaint  Ol    TllADi;. 

Loih;  wii.Tc-  rach  i»iiity  ^^avc  ui*  tlic  lij^ht  to  load 
thnr-fomlhs  of  the  ships  coming  to  tin-  port  in 
onlt-r  to  s.'cmi'  tlu;  cxcliisivo  ri^lit  to  lou.l  th«' 
loniaiiiiii)^  oiu'-foiuth. 

'I'lir  ralio  tkc'ukndi  ai)pfais  to  liav.'  I»«'«'n  that, 
haxiti^j  ivt^anl  to  the  fact  that  th.-  parties  wen-  tho 
vliivj  Ktvirthrcs  of  the  port,  the  contract  was  pivjudicial 
to  the  iiitfifsts  of  the  puldic. 

CONTUACTS    HKOLI.ATINd    I'ltlCKS    Oil   TENDINO    TO    A 

Monopoly. 
In  Junes  V.  Xurth{h).  Vict-Ciianci'llor  Bacon  said: 
"  riuic  is  iK.thing  illej^al  in  tlic  owimts  of  coiiiinoditics 
apvciiij,'  that  th.-y  will  sell,  as  l.ct  wcni  thfiasclvts,  at  a 
certain  price."     If  the  learned  Vice-Chancellor  meant 
by  sayhig  "  nothin-^  ille^^al  "  that   there  was  nothhi^ 
criminal    and     nothu!^'    which    was    actionable,    his 
diet  tun  is  clearly  in  accordance  with  the  d.ci>ioa  of 
the  House  of  Lords  in  the  MoijiU  Sk-(im.shii>  Case  {■i). 
In  that  case  an  associated  body  of  traders  endeavoured 
to  Mt't   the  whole  of  u  limited  trade  into  their  own 
hands    by    ot'leriuK  excptional   and    very    favourable 
trrms  to  cu>t..m.rs,  so   favourable  that,  but    for   t  ho 
object   of  ke.p.n^'  the  Ira.le  to  tliems-lves,  they  could 
not    have  i.'iven  such  l-rms.     The  (luestion  raised   by 
the    case    was    not    whether    the    contract    coul.l    be 
enforced   as   l)etween  the   members,   hut    whether  the 

[h)  L.  H.  lit  E.i.  130.  (')  l«y-.  -^-  <"•  "5- 
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oxistonco  of  Iho  iissociat  ion  at'fordi'd  ii  ki"*)!""!  of 
action  to  an  outsider  who  had  luTn  luuhTsold  hy  tho 
association,  and  whose  tiach'  was  cons('(iu('ntly  injiircd. 
The  House  of  Lords  held  that  tho  plaintiff  had  no 
cause  of  action  (/r). 

It   is  suhuiitted,  however,  tiiat   such  a.  contract    is 
illef,'al  in  tho  sense  that  it  cainiot  be  enforced  in  invitum. 
Lord  Hmuwn,  in  the  House  of  Lords  (/),  said  :  "  It  was 
contended  that  the  a^'reenient  between  the  defendants 
to  act  in  combination,  which  was  proved  to  exist,  was 
illej^'al.  as  l)eiii<,'  in  restraint  of  trade.     I  tljink  that  it 
was  so  in  the  sense  tliat  it  was  void  and  coultl  not  have 
been  enforced  a^'ainst  any  of  the  defeJidants  wiio  rni>,'ht 
have  violated  it."     There  are  dicta  to  the  same  effect 
in  thejud;-'inents  uf  Lord  ll^j/Nouand  Lortl  Bnimwcll  (w). 
rrinsfoii  V.   Wlntclcgg  (n)  was  a  case  of  an  associa- 
ti(»n  of  niinerMl   water  inanufacturers  at  Bolton.     By 
(he  rules  (if  tliis  body,  wliu'b  recited  that   the  object 
of    the    associat  ion    \\.i<    to    maintain    the    price    of 
mineral    water,   the    ineud'ers    bound    themselves   not 
to   sell    at    a    jaiee   1.--    th.i..    9,/.    p^r   dozen    bottles, 
or  such   other   price   not    le-s   than   9(1.   as   the  com- 
mittee   nii;.'ht    from    tim.-    to   time    direct.     Liability 
was  to  last  for  ten  years  from  the  date  of  joining  the 
association,  and  a  penalty  of  W.  was  to  be  incurred 


(k)  Cf.  AUui  V.  fl»o<l.  1898,  A.  C  I. 

(I)  1892,  A.  C.  at  p.  58. 

(m)  1892,  A.  C.  at  pp.  42  .iiui  46. 


(n)  63  L.  T.  43:;. 
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for  every  coiitravciitutn  of  th.-  rules.     Tho  Court  held 
I  hill  lluse  rults  were  iii  restraint  of  trade  and  void, 
Iktif,   J.,  saying:    " 'i'lie  old  rule  still  obtains   that 
it  eoMjhination  for  the  mere  purposes  of  raising  prices 
is  not  enforcfahli'  in  a  court  of  law.     This  contract 
is  illf^'al  in  the  sensi-  of  bein^'  unenforceal»le."     Dttij,  J., 
probably  nfrrnd  to  the  law  in  early  times  with  refer- 
ence to  .  iij/rossui^',  fortstallhi';.  and  re-^ratuig,  but  the 
riilr  rnuneiatid   by  Duy,  J.,  is  certainly  too  broadly 
statrd.     In  tlu'  Court   of  Ajtpeal  (o)  the  decision  was 
iimrni.  (I  on  otlur  ^'rounds,  vi/.  that  the  limit  oi  space 
was  unnascmabl.'.     Thf  jifualtits  imposed  by  stat\itc 
,11  ,  iij^ros.srrs.  forestall'  r^.  and  rcgraters  were  al)olished 
ai    the   y.  ar    1772   {]>),    I'ut     forestalling,   engrosshig, 
111   reflating   (-(.nlinudl    to   b.'   offences   at   common 
U\v  until  after  the  .lecession  of  Queen  Victoria. 

"  All  end'-avours  whatsoever  to  cnhancr  the  conumn 
:,rur  ■■'.   .my  mercliandise  and  all   kinds  of  practices 
hich     lave   any    apparent    tendency   thereto"   came 
inde'     tie  general  notion  of  forestalling. 

h  ;/,.si«.s  V.  SmUh  (q),  decided  by  Lord  Eldon  in 
•!v  <s.r  1807,  there  was  a  cond)ination  of  all  tho 
w  -ale  groctrs  in  Lon<l<>n  under  the  title  of  the 
liuit  Club  to  purchase  all  imported  fruit.  "The 
transaction,"  sai<l  Lord  I'.l'hn,  "is  a  combination  of 
the  wliole  body  of  grocers  in  London,  the  effect  of  which 


(ii)  53  J,  r.  404. 


{}))  12  Geo.  III.  cap.  71. 
(7)  13  Ves.  r)4L'. 
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is  that  all  persons  dealing  in  this  article  {i.e.  fruit) 
aro  compelled  to  purchase  upon  the  terms  dictated  by 
the  conunittee  ;  having  the  means  of  buying  up  all 
the  fruit  imported  from  all  parts  of  the  world  ;  and 
holdmg  this  language  that  those  who  do  not  buy  from 
them  exclusivi'ly  shall  not  have  any  supply.  'J'liis  is 
not  forestalling,  much  less  regrating,  still  less  viono- 
foUzing  ;  but  in  the  consideration  of  a  court  of  Eciuity 
it  contains  the  mischief  of  all  three."  It  does  not 
appear  precisely  what  Lord  Eldon  meant  by  *'  mono- 
polizing "  (r),  and  it  is  curious  that  he  does  not  mention 
"  engi'ossuig,"  which  means  buying  up  large  quantities 
of  wares  with  intt'ut  to  resell  at  umeasonable  ])rices. 
Since  the  Statute  7  &  8  Vict.  c.  24,  wliich  abolished 
the  connnon  law  offences  of  forestalling,  engrossing, 
and  regrating,  it  seems  clear  that  there  is  nothing  to 
prevent  an  individual  maimfacturer  from  restricting  his 
output,  withholding  his  products  for  any  time  he  likes, 
and  regulating  his  prices  as  he  pleases.  But  where  some 
trade  or  industry  has  passed  into  the  hands  of  a  group 
of  individuals,  it  may  be  that  contracts  entered  into 
by  this  group  having  for  their  object  the  undue  enhance- 
ment of  prices,  may  be  illegal  in  the  sense  of  being 
unenforceable  (s).    In  the   United   States   under  the 

(r)  The  expression  "  to  monopolize  "  is  used  in  the  Australian 
statute  for  the  repression  of  monopolies.  Australian  Industries 
Preservation  Act,  1906,  Part  II. 

(.<!)  fc^ee  Att.-Gen.  of  the  Commonwealth  of  Australia  v.  Adelaide 
Steamship  Co.,  Ltd.,  1913,  A.  C.  at  pp.  796-796  and  p.  799. 
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SluTiimu  Act  conlracts  of  this  chaructor  nvv,  statutory 
luisdiiiM'anoJirs. 

All  uj,'iccmcnt  irgiilatiiiK  pliers  if  ontorod  into 
ln'twirn  a  sinall  nuinlur  of  traders  is  not,  however, 
open  to  objection  as  tendinj^  to  a  monopoly,  and  in 
a  recent  Irish  case  an  af,'reement  between  bottle- 
makers  not  to  sell  below  a  certain  price  for  a  certain 
time   and    within    a   reasonable   limit   of   spaco    was 

upheld  (<)• 

Li  North  Western  Sdlt  do.  v.  Eledrohjlk  Alkali  Co.  (»), 
the   plaint itTs  were   an  amal<,'amation  of  salt   manu- 
facturers  comprisin}^   all   the   salt    manufacturers    in 
the  north-west  of  England,  and  the  defendants  were 
manufacturers  of  alkali  chlorine  bleachinj;  powders  and 
salt  at  Middlewich  in  Ciieshire.     The  act  ion  was  brought 
for  breach  of  a  contract  not  to  sell  salt  to  any  persons, 
tirms,    or    companies    oth(>r    than    the    plaintiiTs    and 
I'ilkiiigton   Brothers,  Ltd.     The  defence  of  restraint 
of  trade  was  not  pleaded,  but  the  majority  of  the  Court 
of  Appeal  held  that  the  object  of  the  contract,  read  in 
conjunction  with  two  other  documents   which   were 
put  in  evidence,  was  to  create  a  monopoly  by  restricting 
output  and  raising  prices,  and  that  the  contract  was 
unenforceable.    This  decision  has  been  reversed  by  the 
House  of  Lords  (x)  on  the  ground  that  the  defendants, 
who  had  not  pleaded  the  illegality  of  the  contract,  had 


(0  C(ule  V.  Dal!/.  I'Mi),  1  Ir.  K.  ■M)6 
(«)  107  L.  T.  43ih 


(j)  Feb.  12th,  11314. 
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not  put  tlu'  Court  in  iiossc'ssioii  of  sulVK-init  fiicts  to 
justify  tlif  conclusion  that  the  (.-ont nict  was  injurious 
to  the  jiublic.  It  nuist  ulways  Ix'  ii  fjui'stion  of  fact. 
\\lirtlifi'  a  coniliination  of  nianufacturiTs  in  ii  particular 
trade  is  an  ivil  from  a  public  jtoint  of  view. 

I'ONTUACTS  RKCULATINO  THK  WaY  IN  WIIUII  TIIK 
MkMBKUS  of  an  AsSOflATION  AUK  TO  ("AUUY  ON 
THKIR    TUADK. 

Societies  uhose  Ohjects  are  IlkiiuJ.—VnMh^  other 
Inancht'S  of  the  law  relating  to  restrahit  of  trade,  the 
law  of  trade  unions  and  trade  associations  whose 
ohjects  are  to  regulate  waRes  or  labour  has  been  con- 
siderably  affected  by  le^nslation.  The  legislature  by 
various  statutes  datin<;  from  the  reign  "f  Edward  I. 
down  to  that  of  (leorge  IV.  prohibited  agreement.; 
either  of  masters  or  workmen  for  tho  purpose  of 
h)wering  or  raishig  wages,  alterhig  the  hours  of 
labour,  or  otherwise  affecting  their  mutual  relations. 
Bv  these  Acts  it  was  rendered  a  criminal  ott'ence  to  bi* 
a  party  to  an  agrei-ment  having  any  of  these  objects  in 
view  (see  Hex  v.  Journeymen  Tailors  oj  Cambridge  {ij). 

But  in  1825  an  Act  {z)  was  passeil  which  repealed 
all  the  previous  enactments  on  this  subject,  and  from 
that  time  agreements  of  this  character  could  be  illegal 
(if  at  all)  only  by  virtue  of  common  law. 

In  1855  tho  important  case  of  Hilton  v.  Eckcrsley  (rti 
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{;/)  8  Mod.   12. 
C. 


(:)  6  Geo.  IV.  c.  129.       (o)  6  E.  &  B.  47. 
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was  (Ici'idctl.      I'liis  was  a  casi<  of  a  combination  of 
miiilovcrs  ill  the  cottoii-spiiniiiiK  trade  who,  in  order 
to  put  down  a  strike,  boimd  themselves  by  a  bond  to 
I'arry  on  tlieu-  trade  for  a  period  of  twelve  months 
ill   accordance   with   resolutions   to   be   passed    l»y    the 
niajiirity  of  the  obli;^'ois.     'I'liese  n-solutions   were  to 
re;,'iilatt — (1)  the  amount  of  \vat,'es  to  be  paid  to  the 
workpeople  •   (2)  the  jii-riods  for  which  the  workpeople 
were  to  he  ciij^ai^'ed  ;    (:{j  the  hours  of  work  and  the 
Mi>peiidiii^'  of   work;    and   (4)  the  {general   discipline 
and    inana^'eiiieiit    of    the    cotton    factories.      It    was 
sou-^ht  to  enforce  this  bond  against  one  of  the  «dilif,'ors 
wiio    had    refused    to   comply    with   his   ent,'a;,'emeiits. 
The  Court  of  the  Kxcheiiiier  (alUnniiiK  the  decision  of 
the  majority  of  the  .Iiid^.s  in  the  Court  of  Queen's 
ImiicIi),   while   refu>iii;4   to  express   an   opinion   as   to 
whetlier  tlie   bond  was  illegal  in  the  seiix-  of   beins 
criminal,    lit  Id    "  that    it    was    framed    to    enforce    a 
contract  by  which  the  obli<,'ors  agree  to  carry  on  their 
trade  not  freely  a>  they  oiijjtht  tf)  do,  but  in  conformity 
with  the  will  of  otheis  ;    and  this  not  being  for  good 
consiileratioii  is  contrary  to  public  policy." 

All  tiiat  Hilton  V.  l^ckTrakif  really  decided,  there- 
fore, was  that  trade  combinations,  whether  of  masters 
or  of  workmen,  for  regulating  wages  or  hours  of  employ- 
ment or  the  persons  to  be  employed,  cannot  be  enforced 
in  invituni,  and  this  i-.  good  law  down  to  the  present 
time.     If  such  aLjiveinents  were  enforceable,  it  would 
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bo  nt'CPSftaiy  for  tho  Court  to  grant  injunctions  rostrain- 
in>^  niustfrs  from  opening'  thoir  mills,  or  workmen  from 
discontinuing'  h  strike  It  is  obvious  tlmt  sucb  inti-r- 
fi'rt'nci'  on  tbc  part  of  tbc  Court  would  be  disastrous 
in  its  results. 

Sul)se(iuent  decisions,  bowover,  carried  the  doctrino 
of  the  illegality  of  trade  unions  much  further.     IJeforo 
fhe  passing  of   th(>  Trade  Union  Act  of  1H71,  it  was 
customary   for    trade   unions    to   (lej)osit    a    printed 
co{)y  of  their  rules  with   the  llegistrar  of  Friendly 
Socii'ties  under  the  Friendly  Societies  Act  of  1H55  (/>). 
liy  sect.  44  of  that  Act  it  was  enacted  that  in  tlio 
case  of  a  friendly  society  "  established  for  any  pur- 
pose which  is  not  illegal"  and  a  copy  of  whoso  rules 
bad  been  deposited  with  the  Registrar,  s(>ct.  24  (which 
(•nacted  a  punishment  in  case  of  fraud  or  imposition 
by   an   officer)    should    be    applicable.     In    the    case 
of  Hornby  v.  Close  (c)  an  officer  of  a  trade  union  of 
boiler-makers   had    misappropriated   certain   sums   of 
money  belonging  to  their  society,  and  it  was  sought 
to  bring  him  to  justice  under  sect.  24.     The  magis- 
trates, however,  refused  to  convict  the  offender  on  the 
ground  that  the  society  was  illegal,  and  therefore  not 
within    the    Act.     By   the    rules   of   the   society   the 
members  bound  themselves  {inter  alia) — (1)  not  to  seek 
work  at  a  shop  where  disputes  connected  with  the 
trade  had  arisen  ;    (2)  not  to  encourage  or  to  instruct 

(b)  18  &  19  Vict.  c.  63.  (r)  L.  R.  2  Q.  B.  153. 
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a  lal»omvr  contiarv  to  the  rules  of  the  society  ;  (8)  not 
to  use  Iheir  influence  to  piocniv  emplovment  for  a 
non-inenilur.  When  the  case  came  l)efore  the  Court 
of  Queen's  Bench  the  Ju(l<:;es  there  held  that  the  real 
object  of  the  society  was  unduly  to  f<'ttor  trade,  and 
tliat  conse(iuently  its  rules  weie  all  tainted  with  the 
vice  of  the  ol»ject,  and  the  society  was  illegal. 

In  a  subsequent  case,  d(>cided  not  long  afterwards — • 
viz.  Farrcr  v.  Close  (d) — tht*  Court  was  divided  in 
opinion  as  to  whether  a  trade  nnion  of  carpenters  and 
joiners  was  illegal  or  not.  Cockburu,  C.J.,  and  Mellor, 
J.,  relied  on  evidence  which  in  their  opinion  showed 
that  the  rules,  although  not  avowedly  in  lestraint  of 
traile,  were  as  a  matter  of  fact  used  to  support  strikes. 

The  particular  evil  resulting  from  these  decisions 
— viz.  that  the  misappropriation  ami  embezzlement 
of  the  funds  of  tradi'  unions  by  their  officers  wont 
unpunished — was  remedied  by  an  Act  passed  in 
1HG9  (c).  After  the  passuig  of  this  Act  a  fraudu- 
lent sf'Cietary  was  convicted  of  embt-zzlement,  and 
the  conviction  was  upheld  l)v  the  Court  of  Crown 
Cases  Reserved  (see  Reg.  v.  Stainer  (f).  It  is  pre- 
sumed that  even  before  this  statute  a  trade  union 
might  have  maintained  an  action  against  an  officer 
who  had  misappropriated  their  funds  for  money  had 
and  received  to  their  use  ((/.  Tenant  v.  Elliott  (g). 


id)  L.  R.  4  Q.  B.  602. 
(/)  1  C.  C.  R.  230. 


(e)  32  &  33  Vict.  c.  61. 
(gr)  1  B.  &  P.  3. 
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riif  'I'liuU'  Inion  Act  of  1S71  {h)  h.ul  two  luiiicipal 
objt'cts  : — (1)  to  jiicvt'iit  the  ticasimTs,  sccrt'taiics, 
an<l  officers  of  these  societiei^  from  robbinj:;  tlicin  : 
and  (2)  to  enahk'  trade  unions  to  liold  ijroperty  and 
to  sue  in  respect  of  tlieir  property  against  tliird 
j)ersons  (see  the  judgment  of  Sir  George  Jessel  in 
liiyby  V.  Comiol  (i)).  The  Act  enacts  that  "  the  pur- 
poses of  any  trade  union  sliall  not  by  reason  merely 
that  they  are  in  restraint  of  trade  be  unlawful  so  U3 
to  be  punishable  "  (§  2),  or  "  so  as  to  render  void 
or  voidable  any  agreement  or  trust  "  (§  3).  On  tho 
other  hand,  by  sect.  '  it  is  enacted  that  "  Nothing 
in  this  Act  shall  enable  any  Court  to  entertain  any 
legal  proceeding  instituted  with  the  object  of  directly 
enforcing  or  recovering  damages  for  the  breach  of 
any  of  the  following  agreement/!,  viz.  : — 

"  1.  Any  agreement  between  members  of  a  trade 
union  as  such  concerning  the  conditions  on  which 
any  members  for  the  time  b;'ing  of  such  trade  union 
sliall  or  shall  not  sell  their  goods,  transact  business, 
employ,  or  be  employed  ; 

"  2.  Any  agreement  for  the  paym  'nt  by  any  person 
of  any  subscription  or  penalty  to  a  trade  union  ; 

"  3.  Any  agreement  for  the  application  of  the  funjs 
of  a  trade  union — 

"  (a)  To  provide  benefit  to  members,  or 

"  (b)  To  furnish  contributions  to  an}'  employer 

(h)  34  &  35  Vict.  c.  31.  (»)  14  C.  D.  482. 
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or  workiiuui  not  a  muinbcr  of  such  tiadi'  union 
in  C(jnsi(U'ration  of  such  omploycr  or  workman 
actin<,'  in  confoimitv  with  the  rules  or  resohitions 
of  such  trailc  union,  or 

"  (c)  To  discharge  any  iino  imposed  upon  any 
person  by  sentence  of  a  court  of  justice  ;  or 
"  4-  Any  agreement  made  hetwe(>)i  one  trade  .niion 
and  another  ;  or 

"  o.  .Vny  l)on(l  to  secnn*  the  iieiformance  of  any  of 
the  above-mentioned  agreements." 

Therefore,  as  regards  contracts  entered  into  by 
members,  of  a  trades  union  inter  se,  the  Act  of  1871 
had  no  effect  whatever,  and  the  law  with  regard  to 
such  cotitracts  remained  tho  same  as  before  the 
passing  of  the  Act.  In  Ri<jhy  v.  Conml  a  member  of 
a  trades  union  of  journeymen  hatters,  who  had  been 
expelled  for  a  breach  of  the  rules  of  the  society,  brought 
an  action  against  the  committee  and  trustees  of  the 
union  claiming  to  be  entitled  to  participate  in  the 
enjoyment  of  its  property  and  effects.  The  Court, 
however,  held  tliat  the  rules  of  the  society  were 
tainteil  with  illegality,  and  therefore  refused  to  inter- 
fen".  Jesscl,  M.R.,  said  :  "  I  see  a  great  number  of 
i^tipulations  of  a  character  which  are  not  only  in 
restraint  of  trade,  but  so  nmch  in  restraint  of  trade 
limiting  tiie  subject  of  it  that  I  have  no  doubt  that, 
before  this  Act  was  passed,  tliese  rules  would  have 
been  altogether  illegal ;  and  if  nothmg  hi   the  Act, 
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thcivforc,    will  assist   flic   plaintill,   he    iiiu^l    slill    In-   / 
in  tlio  position  of  a  member  oj  an  illegal  association 
cominr;  to  a  court  of  justice  to  assist  him  to  t'uforC(> 
liis  rii^'hts  under  that  illejj^al  association  "  (y). 

Riyhy  V.  Connol  was  fullowed  by  Deuman,  J.,  in 
Duke  V.  Littkboij  (k).  The  plaintiffs  in  that  case  wci'c 
the  Amalgamated  Socieiv  of  Watermen  and  Lighter- 
men, and  the  defendants  were  a  hraiich  of  this 
society  at  Brentford,  who  were  pioposing  to  dividti 
the  funds  in  their  possession.  It  was  argued  for  the 
plaintiil's  that  this  was  not  a  case  of  a  legal  pro- 
ceeding instituted  with  the  object  of  directly  enforcing 
the  objectionable  rules.  It  was  an  aj)plicati(jn  for  an 
injunction  to  direct  trustees  to  do  their  d;i<y  and  to 
prevent  their  doing  what  they  pleased  with  the  funds 
of  the  society.  Dcnman,  J.,  howevei-,  said  :  "  Is  not 
this  a  preliminary  proceedhig,  instituted  with  the 
object  of  directly  enforcing  an  agiei-nient  for  the 
funds  of  a  trad<'  union  to  provide  for  the  benefit  of 
its  members  ?  What  other  object  can  it  have  '?  It 
cannot  be  merely  for  the  purpose  of  lu'cping  funds 
locked  up."  On  the  other  hand,  i<V//,  J.,  in  Woljc  v. 
Matthews  (/),  under  somewhat  similar  circumstances, 
overruled  a  preliminary  objection  of  want  of  juris- 
diction, in  that  case  the  plaintil'ts,  who  were 
mend)ers  of  tlu'  LiMidon  West  End  Carriers  Trade 
Society,   sought  for   an   injunction    to   restrain   other 

0)  U  (".  1).  [K  4<J1.         (k)  i>8  W.  R.  1*77.         (/)  21  C.  D.  1!»4. 
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iiit'iiihi'is  of  llic  MK'ii'ty  t'loui  ;ii»|»lyiiig  tlu'  fmiils  in 
;i  iiiiiiiiicr  foutiiiry  ti>  iin  iij^iccnifiit  t(i  piovidi' 
hciii  li(  to  iiifiiilH'is.  /<'/•//,  J.,  said  :  "  Now  it  i> 
plain  that  this  is  not  an  action  to  n  cover  damages 
for  tlir  hrcaeh  of  an  aj^'rccnu'iit,  ncitlicr  is  it  in  my 
jud^Mnent  an  action  to  directly  enforce  an  agree- 
ment." It  is  dilHcult  to  reconcile  this  decision  with 
Duke  V.  LiUkhoii,  which  does  not  appear  to  liavo 
heen  cited.  The  deci>ion  in  W'olje  v.  Matt}u;u:s  has, 
however,  been  approved  by  tlu'  majority  of  the 
House  of  Lords,  and  a  distinction  seems  to  have  been 
taken  between  restraining  a  misapplication  of  trades 
union  funds  and  directing  a  proper  distribution 
thereof  {m).  In  Old  v.  Robson  (n)  it  was  pointed  out 
that  the  registration  of  a  .society  under  the  Trade 
Union  Act  does  not  legalize  a  society  whose  objects 
ai'e  illegal.  The  Court  accordingly  refused  to  enforce 
an  agreement  between  the  members  under  the 
machinery  provi<led  by  sect.  "2  of  the  Friendly  Societies 
Act,  IHT."). 

Societies  witose  Ohjerfa  (ire  Leijul. — So  far  we  have 

oidy  dealt  with  societies  whose  objects  are  illegal,  and 

where,   consequently,   all   the   rules   are   tahiti'd   witli 

the  illegality  of  the  objects.     But  in  casts  where  tlu* 

objects  are  legal,  it  is  (tnly  necessary  to  consider  tlie 

(lit)  See  Yorkshire  Miin.s  .Lfsoriation  v.  Ilowden,  lJK)r»,  A.  C. 
2.">(1 ;  ('o}M-  V.  Cressinyham.  lilOD,  2  Ch.  148. 
[I,)  .jl»  L.  J.  M.  C.  41. 
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vali.lity  uf  llu-  p.irticular  rule  which  it   is  sought    tu 
.nfuiCT.     "  It  the  oltj.'ct-*  of  the  society  uic  tht'iiisclvfS 
Ifgiil,  the  introihiction  of  some  ol)jectioniil)lt'  rules  will 
at  most  only  have  tht"  effect  of  renclering  those  par- 
tictdur   riiks   invalid.     Tlu-    other    rules    will   not    he 
altVcti'd   by   tlu'nr'(o).     In  the  case  ot  the  Mineral 
Water  Bottle  Exchange   and   Trade   Protection  Society 
V.  Booth  (p),  it  (lo(S  not  appear  that  the  objects  of  the 
society  were  illegal— nt  any  rate   that   nuestion  was 
never  raised.     That  case  turned  upon  whether  a  parti- 
cular rule  which  it  was  sought  to  enfoice  was  valid. 
The   lule   was   that    no   membor  should   employ    any 
traveller,  carnmn,  or  outdoor  employe  who  had  left  the 
service  of  another  member.     The  Court  held  this  rule 
to   he  unreasonable,   and  in  restraint   of  trade,   and 
refused  to  enforce  it. 

On  the  other  hand,  in  Swaine  v.  Wilson  (q),  where 
the  Court  found  that  the  objects  of  the  society  were 
not  illegal,  and  the  particular  rule  which  it  was  sought 
to  enforce  was  not  objectionable,  the  Court  enforced 
that  rule,  although  some  of  the  other  rules  wore  in 
restraint  of  trade.  It  is  to  be  observed  that  the  Trade 
Union  Act  was  an  enabling  Act,  and  sect.  4  does  not 
make  the  contracts  therehi  mentioned  unenforceable 
if  apart  from  the  Acts  they  might  have  been  enforc.-d. 
In  every  case,  therefore,  it  is  necessary  to  inquire, 

(o)  LimUe,/,  L.J.,  in  Swaine  v.  Wihon,  24  Q.  B.  D.  at  p.  261. 
U  30  CD.  465.  (,,)  24  Q.  B.  D.  252. 
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"What  would  hiivc  liiij)i)ciu(l  without  the  Act  ?  Is 
the  trade  union  upait  from  tlu<  Act  of  1871  a  lawful 
iissociat  iou  ?  "  A  tnulo  union  i.-i  not  necessarihj  a 
conihination  of  persons  which  is  unlawful  at  common 
law  (r).  In  fact,  the  Act  of  1870  extends  the  definition 
of  trades  uni<m  to  any  couihinatioii  for  iniposiii-,' 
restrictive  conditions  on  the  conduct  of  any  trade  or 
business.  Tlie  decision  of  the  Court  of  Appeal  in 
Chnmherlmns  Whnrf,  Lt<l  v.  Smith  (s)  may  he  supported 
on  the  f,'round  that  the  main  objects  of  the  association 
in  that  case  were  unlawful  ;  l)ut  it  is  dilficult  to  follow 
the  judgments  ill  that  case,  which  seem  to  assume 
that  because  the  association  came*  within  the  deiini- 
tion  of  a  trades  union,  sect,  4  of  tho  Trade  Union 
Act,  1871,  was  a  bar  to  the  proceedings.  It  must, 
however,  bi'  admitted  that  the  Act  of  1871  was  framed 
on  the  assumption  that  practically  all  tiade  unions 
were  acting  in  restraint  of  trade.  The  decision  in 
Sicaiue  v.  Wilson,  although  never  overruled,  does  not 
appear  to  have  been  followed.  In  Culkn  v.  Ehnore  (t) 
the  Court  of  Appeal  held  that  the  (>xisleiic(>  of  certain 
rules  in  restraint  of  trade  coupled  with  a  power  of 
expulsion  for  breach  of  such  rules,  rendered  the 
society  illegal.     In  Easscll  v.  Amalgamated  Society  of 


(r)  See  liigby  v.  Connal,  14  C.  \).  at  p.  491 ;  Simine  v.  Wilson, 
24  Q.  B.  D.  at  p.  2")!t ;  Russell  v.  Amalgamated  Society  of 
CarpetUers,  1912,  A.  C.  at  p.  43U, 

(s)  im),  2  Ch.  605.  (I)  1901,  90  L.  T.  810. 
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Carpenters  {u)  tlic  ju(l«iiu'tits  of  Lords  Ijoreburn  aiul 
Aikhmon  were  based  on  the  proposition  that  the  Society 
could  not  be  sued  eo  nomim.  Lords  Macnaghten, 
Mersey,  Shaw,  and  Itobson  held  that,  haviuR  regard 
to  the  powers  vested  in  th(»  executivt^  ofificers  of  the 
Society  iind  to  the  bl<>ndins  of  its  funds  for  all  purposes, 
it  was  impossible  to  separate  the  rules  which  were  in 
restraint  of  traiU'  and  iUes^al  from  those  which  wero 
legal.  Having  regard  to  thesi-  decisions,  it  is  ditHcult 
to  explain  the  dictum  of  the  Privy  Cou:\f'il  in  a  recent 
case  that  "combinations  in  restraint  of  trade  wen* 
never  unlawful  at  common  law  (x)  " 


(m)  1912,  A,  C.  421. 


(x)  1913,  A.  C.  at  p.  797. 
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CON.STRUCTION   OF   CONTRACTS    IN  RESTRAINT 
OF   TRADE. 

(Iknkh.vl  Rfi.KS  OK  CoNSTurrrioN. 

I.     First  interpret  Contract.— Tlw  nictliod  to  W  }uir- 

sucd  in  coiistiuiii^'  a  contract  inipfacht'd  on  the  <,'rouncl 

tliat   it   is  contiaiT   to   the   nilf   a^jainst  restraint  of 

tiadc  is  the  same  as  in  the  case  of  a  contract  wliicli 

is    inipeacheil   as   contrary   to   the   ruh-   against   jM-r- 

l)etiiilies.     It  is  necessary  first  to  intt'ri)ret  the  contract 

itself  and  asceitain  what  is  the  leal  meaning  of  the 

liarties  according  to  the  ordinary  rules  of  construction, 

and  tlieii  apply  the  rul.s  as  to  restraint  of  trade  («). 

It  was  laid  down  hy  Kaij,  L.J.,  in  one  cas(>  that  where 

the  meaning  of  the  contract  is  ambiguous,  the  Court 

jirefers  to  adopt  a  construction  which  will  give  elTect 

to  the  contract  rather  than  one  which  would  render 

it  illegal  (/>);    but  it  is  sul)mitted  that  this  canon  of 

construction  only  applies  where  the  cpiestion  is  whether 

the  cojitract  is  void  for  uncertainty  (c). 

(a)  Mills  V.  Dunham,  1891,  1  Oh,  at  pp.  579,  587. 
(I>)  lb.  at  p.  5JK). 

(f )  As  to  restraints  void  for  uncertaintv.  see  Davics  v.  Davies, 
36  C.  D.  359 ;   Reeve  v.  Mur^h,  23  T.  L.  R.  24. 
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II,  Cunfnut  must  he  count rtwd  iritlt  rrjvrrncr  to  the 
Subject  Mutter. — The  meaning  uf  words  in  an  agicc- 
nu'iit  which  taken  hy  tiicnisflves  arc  (luite  gcntral, 
may  he  confined  to  a  particular  sultject-matter  with 
which  the  parties  were  deaUng  (</).  Agreements  in 
restraint  of  trade,  like  other  agreements,  must  he 
construed  with  reference  to  the  ol)jeets  sought  to  l)o 
attauied  hy  them  (*)  ;  the  Court  rt'fuses  to  adopt  the 
literal  meaning  of  the  words  where  from  the  other 
clauses  of  the  instrument,  or  from  tlu*  circumstances 
of  the  case,  the  intention  of  the  parties  is  sutHciently 
oinious  (/). 

Thus,  in  Avery  v.  Lantfjord  (j/),  the  defendant  Lang- 
ford  entered  into  a  hond  to  pay  '2000i.  if  he  were 
"  concerned  in  any  trading  establishment  between  Mor- 
winstow  and  New  Quay."  Page  Wood,  V.-C,  said  : 
"  I  think  that  a  court  of  law  would  not  hold  such  a 

id)  Dubowaki  V.   Goldtstdn,   1896,   1    Q.   B.   481  ;     Underwood 
V.  Barker,  1899,  1  Ch.  306. 
(c)  Haynes  v.  Doman,  1899,  2  Ch.  25. 
(/)  Palmer  v.  Mallet,  36  C.  D.  411. 
(gt)  Kay,  663. 
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bond  to  bo  inviili.l,  Itccuusi-  th«'  terms  of  the  condition 
wi'iv  too  Vm'^v,  l)uf  would  cniistiut'  that  condition  with 
ivsptct  to  thu  niitniv  of  tht-  trading  fstuldishmcnt 
which  was  the  snhj.ct  of  tho  sah',  and  woiiKI  take  it 
to  inciin  that  the  (U^findaut  was  not  to  set  up  witiiin 
tlic  district  any  trading  cstahhshnunt  which  would 
intrrjrre  with  that  0/  thi-  jihiiiitijj." 

Again,  in  Minnji)rd  v.  {.iethinij  (li),  tlic  contract, 
which  was  very  ambiguous,  was  explained  liy  pjind 
evidence.  The  agreement  ran  as  follows:  "In  vim- 
sidiraliou  of  my  enleriuy  upon  your  employ  at  a  salary 
t(»  commence  with  50/.  a  year,  I  herewith  agree  to  do 
.so,  with  the  understanding  that  in  the  event  of  my 
wishing  to  travel,  and  doing  so  for  any  other  house  in 
the  same  trade,  on  any  part  oj  the  Mime  yround,  to  [)ay 
you  the  sum  of  50/."  The  words  "  entering  upon  your 
employ  "  were  held  by  Eric,  C'.J.,  to  be  vague  and 
unintelligible  until  explained  by  parol  evidenct — viz. 
that  the  defendant  was  to  be  a  traveller  in  the  lace 
business  on  one  of  the  six  circuits  into  which  the 
plaintiffs  divided  the  counties  to  which  they  sent 
travellers — viz.  in  the  Midland  circuit.  Consequently, 
"  on  any  part  of  the  same  ground  "  was  held  to  refer 
to  the  Midland  circuit. 

In  Moenich  v.  Fenestre  (i),  where  the  covenantor  was 
restrained  by  the  terms  of  the  contract  from  "  any  trade 
or  business  "  carried  on  by  the  plaintiffs,  it  was  urged 

(h)  7  C.  B„  N.  S.  305.  (»)  61  L.  J.  Ch.  737. 
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on  lu'lialf  of  till)  (Icffitdiitit  that  this  would  indudc  t\s(i 
Inuidri'd  jind  lifty  difftTont  tnidt's.  But  tlic  Couit  htid 
from  tilt'  it'st  of  till'  iustruiui'iit  that  tlu'  ri'ul  iiu'iuiin;^ 
of  the  purtifs  was  that  the  dffciidaiit  should  lujt  act 
us  commixsion  (tfimt  ui  such  trade  or  husiiicss. 

Ill  Mills  V.  Diitilium  (k)  the  dcffiidant  cnvi'uatitcd 
ii(»t  in  solicit  orders  for  or  transact  husiiicss  with  any 
person  or  linn  who  diirhij^  the  continuance  (»f  the 
aj^'ieenieiit  should  he  customers  of  the  plaiiitil'is.  If 
construed  literally,  this  would  liave  lestraiiied  the 
defendant  from  havinj;  coiMinunicution  with  the  cus- 
tomers in  (itnj  biisiiu'ss  whatever,  which  would  have 
heeii  an  unreasonahle  restraint.  The  Court,  however, 
construed  the  aj^reemeiit  as  meaning  that  the  defendant 
was  not  to  deal  with  the  customers  of  the  plaintili's 
in  any  business  similar  to  that  carrinl  on  by  the 
phuntitTs. 

So  too  w'here  the  employe  ol  a  dairyman  covenanted 
not  to  serve  the  customers  of  his  employer,  this  was 
held  to  be  restricted  to  the  customers  of  the  covenantee 
in  the  particular  business  then  carried  on  by  him  in 
Whitechapel  and  St.  George's-in-the-East  (/). 

Li  Hood,  d'  Moore  s  Stores  v.  Jones  (m),  the  defendant 
af^reeil  '*  not  to  enter  into  business  for  nr/self."  This 
was  construed  as  coniined  to  businesses  of  the  same 


■•i 


{k)  1891    I  Ch.  576. 

(/)  Diihowski  V.  Goldstein,  1896,  1  Q.  B.  478. 

(m)  81  L.  T.  169. 
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natiin'  iis  the  (nic  in  wliicli  flic  dcffiMliUit  was  then 
('ii},'agtMl.  In  liarr  v.  Craven  (n),  an  insurance  a<,'fnt 
contracted  not  "  to  intcrfi'ic  (linctlv  (»r  indirectly 
villi  the  businrys."'  and  this  was  held  to  be  contined  in 
jHtint  of  locality  to  the  business  of  the  society  in  the 
district  Avliere  the  defendant  had  been  agent.  But  a 
restrictive  construction  of  this  character  must  not  be 
adopted  unless  the  context  and  surrounding  circum- 
stances justify  some  limitation  of  the  generality  of  the 
clause,  and  it  is  doubtful  whether  some  of  the  decisions 
above  mentioned  did  not  go  too  far.  In  the  recent 
case  of  Morris  v.  Bijle  (o),  a  contract  not  to  be  interes*'  I 
or  concerned  in  "  any  business  dealings  or  transaction  " 
with  any  customer  of  the  plaintiil"  from  whom  the 
defendant  had  obtained  or  solicited  ordeis  was  heli'  to 
be  too  wide.  In  Perh  v.  Saalfeld  (p),  where  the  defen- 
dant agreed  not  to  accept  another  situation  as  clerk 
or  agent  nor  to  esfahlish  himself  within  a  certain  radius, 
the  Court  of  Appeal  might  have  construed  the  cove.iant 
as  referring  to  a  business  similar  to  that  of  the  plaintitts, 
but  for  the  existence  of  a  proviso  that  the  consent  of 
the  plaintifts  was  not  to  be  refused  if  it  could  be  proved 
that  the  clerkship  or  agency  was  not  with  a  lirm  dealing 
hi  the  same  class  of  goods.  In  Rogers  v.  Maddocks  (q), 
the  Court  of  Appeal  declined  to  construe  a  contract 
not  to  be  concerned  or  uaterested  in  "  selling  beer  "  as 


(n)  89  L.  T.  574 
ip)  1S92,  2  Ch.  149. 


(o)  26  T.  L.  R.  678. 
iq)  1892,  3  Ch.  346. 
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coniiiicd  to  selling  beer  by  wholesale  ;  but  to  some 
extent  the  Court  was  influenced  by  the  fact  that  iu 
another  clause  of  the  contract  "  customers  other 
than  wholesale  purchasing  agents  "  were  referred 
to.  In  Nevanas  v.  Walker  (r),  Sargant,  J,,  was  asked 
to  construe  "  the  l)usiness  of  meat  importers  "  as 
conlined  to  (he  importation  of  Australasian  as  opposed 
to  South  American  moat ;  but  there  was  nothing  in 
the  language  of  the  contract  or  the  circumstances  of 
the  case  to  justify  such  a  construction,  which  was 
accordingly  rejected. 


II 
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III.  Severance  of  Covenant.— Where  one  part  of  a 
contract  is  bad  as  being  in  restraint  of  trade  and 
unreasonable,  but  another  part  thereof  is  good,  tlie 
Court  will  sever  the  good  part  from  the  bad,  "  pro- 
vided the  Court  can  find  in  the  agreement  itself 
suflicient  ground  for  making  the  severance." 

As  early  as  the  year  1727,  in  the  case  of  Chesman 
v.  Nainby  (s),  the  counsel  for  the  defendant  in  error 
argued  "  that  if  a  bond  is  given  with  condition  to  do 
several  things,  and  some  are  agreeable  to  law  and 
some  against  the  common  law,  the  bond  shall  be 
good  as  to  the  doing  the  things  agreeable  to  law,  and 
only  void  as  to  those  that  are  against  the  law."  And 
the  whole  Court  indorsed  this  opinion. 

(r)  1914,  1  Ch.  413. 

(<•■)  2  Str.  739,  Lord  Raym.  1459. 
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A  luucli  later  docision— \  iz.  Price  v.  (Ireen  (t) 
(drcidcd  in  1K47) — ajiplicd  tho  rul(^  laid  down  in 
Chcsmon  v.  Nainhij  with  rpRard  to  bonds  to  tho  case  of 
an  ordinary  covenant.  There  was  a  covenant  by  Prico 
not  to  carry  on  tlie  trade  of  a  perfumer,  toyman,  and 
hair  merchant  within  the  cities  of  London  and  West- 
minster, or  within  the  distance  of  six  Imndred  miles 
fiom  iln>  same  respectively,  Patteson,  J.,  said  :  "  The 
(piestion  therefore  seems  to  be  one  of  construction 
whether  fiom  the  lan^uasc  used  the  covenant  be 
capable  of  division.  Now,  if  such  language  admits 
of  its  l)eing  construed  divisibly  in  the  condition  of  a 
bond,  it  is  difficult  to  see  why  it  Is  not  equally  capable 
of  such  construction  when  it  occurs  in  a  covenant." 
Acct)r(Ungly  the  iirst  pait  of  this  covenant  was  up- 
held, although  the  second  half  was  pronounced  to  be 
unreasonable  (u). 

lint  a  covenant  may  be  divisible  not  only  as  to  places, 
but  also  as  to  persons.  Thus  in  Nicholls  v.  Stretton  (x) 
the  defendant,  who  was  a  solicitor's  articled  clerk,  cove- 
nanted not  to  hiterfere  or  intermeddle  with  or  be  con- 
cerned as  an  attorney,  agent,  or  otherwise  "  for  any 
jxrson  who  hod  already  been  or  who  should  from  time  to 
time  thereafter  become  or  be  the  client  of  the  plaintiff. 
There  the  Iirst  half  of  the  covenant  was  upheld — viz. 


(0  16  M.  &  W.  346. 

(«)  Sec  also  Underwood  v.  Barker,  1899,  1  Ch.  307. 

(x)  10  Q.  B.  346. 
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as  to  persons  who  liad  boon  clients  of  the  ijlaiiitU'f 
while  the  defendant  was  in  his  service  (ij).  In  Bninoi 
V.  (lenrif  (z)  this  rule  of  construction  was  applied  hy 
North,  J.,  to  a  case  whore  (he  CDvenant  was  not  in 
terms  divided  into  two  parts.  In  that  cas(>  the  defen- 
dant covenanted  not  to  serve  with  milk  oi-  interfere 
with  "  any  of  the  customers  served  or  belonging  at 
any  time  to  the  plaintiff,  his  successors  or  assigns." 
North,  J.,  held  that  the  covenant  was  severable,  and 
enforced  it  as  to  persons  who  were  customers  during 
the  employment  of  the  defendant  («),  but  this  decision 
has  been  questioned  by  B'ujhy,  L.J.,  Warrington,  J., 
and  Scriittnn,  J.,  and  although  it  has  never  been  over- 
ruled, cannot,  it  is  submitted,  be  supported  on  principle. 
In  Davis,  Turner  &  Co.  v.  Lowen  (6)  the  covenant 
was  severed,  not  as  to  the  space  within  which  the  trade 
was  to  be  carried  on,  or  as  to  the  persons  with  whom 
it  was  to  be  carried  on,  but  as  to  the  nature  of  the 
trade  itself.  The  defendant  Lowen  agreed  not  to  be 
engaged  or  interested,  within  a  specilied  area,  "  in 
any  business  now  or  hereafter  to  be  carried  on  "  by  the 
plaintiffs.  Kekewich,  J.,  said  :  "  I  see  no  difficulty  in 
apph'hig  the  principle  of  those  cases  to  the  present, 
and  in  holding  that  the  covenant  may  be  severed, 
and  that  it  is  good  as  to  the  business  actually  carried 


i 


(ij)  Cf.  Leu'in  V.  Darnjord  (1904),  24  T.  L.  R.  64. 

(z)  35  C.  1).   154.  (a)  See  iiupra,  p.  13. 

(6)  64  L.  T.  6'j5. 
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on  liy  the  phiiiitilfs,  tliout,'!)  as  to  llic  business  lu-n'tiftfr 
to  lie  canicd  on  it  is  liad." 

Afj;ain.  in  h'oficrs  v.  M.tthhcL'i  (c),  wIutc  the  cove- 
nant was  luit  fo  en^M^'e  in  sellinj,'  "  lieei-,  ale,  poiter, 
or  other  malt  litinois,  ueniii'd  waters,  wines,  spirits, 
cordials,  tol)acc().  or  cij^'ars,"  the  Court  severed  the 
covenant  in  .so  far  as  it  ailected  aerated  waters,  hi 
Avhich  the  iilauitilf  did  not  deal,  and  enforced  the  rest 
of  the  covenant. 

So  too  in  IMiiHsou  v.  Heuer  (d),  where  the  negative 
stipulation  extended  to  a  similar  business  to  that  of 
the  covenantee,  or  "  any  oilier  business  wliatsoever,"  the 
latter  words  were  rejected,  and  the  iirst  part  of  the 
covenant  enforced. 

In  Bromley  v.  Smith  (e)  the  defendant  agreed  not 
to  be  engaged  "  hi  the  businesses  of  miller,  baker,  hay, 
straw,  and  corn  merchant,  etc.,  or  engaged  hi  the 
manufacture  of  tlour,  meal,  bread,  or  confectionery, 
lestaurant  keepiT,  or  assistant."  Channell,  J.,  con- 
sidered that  since  each  of  the  prohibited  trades  was 
specilied  separately  he  could  seviT  the  good  from  the 
bad,  but  it  is  doubtful  wlu  ther  the  decision  does  not 
go  too  far.  Lord  Shaic  has  recently  expressed  the 
ojunion  that  the  Court  "  should  not  be  astute  to 
disentangle  such  contracts  "  (/). 

On   the  other  hand,  the  Court  will  not  create  or 


(r)  1892.  3  Ch.  at  p.  358. 
(e)  11)09,  2  K.  B.  235. 


((I)  1898,  2  Ch.  at  p.  459. 
(/ )  1913,  A.  C.  at  p.  742. 
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carve  out  a  new  covt-naiil  for  tlic  sake  of  validatiii;^ 
ail  instrument  which  would  otherwise  he  void.  In 
^^itkrr  V.  Hcdycock  (7)  the  defendant  covenanted  not 
*■  enfjage  in  "any  l)usiness  whafsoerer"  within  a 
speciiied  distance,  without  the  written  consent  of  th(! 
plaintiff,  who  was  a  tailor.  Haviiif;  refjjard  to  the  word 
"  whatsoever  "  it  was  impossible  to  read  the  woids 
"  of  a  similar  character  "  into  the  af^reement,  as  in 
Avcrij  v.  Langford  ;  hut  the  plaintiff  argued  that  the 
covenant  was  several)le  and  might  be  enforced  as 
regards  the  business  of  a  tailor,  but  not  as  regards 
any  other  business.  Chiiiij,  J.,  however,  held  that  it 
was  impossible  to  divide  the  covenant  into  two  parts, 
and  that  the  whole  was  void. 

The  same  principle  was  laid  down  in  Hooper  v. 
Willis  (h)  with  regard  to  the  space  limit.  You  must 
have  the  division  made  by  the  parties  themsidves. 
The  Court  of  itself  has  no  power  to  s(>ver  the  good  from 
the  bad.  It  is,  however,  difficult  to  reconcile  the  dictum 
of  Lord  Moulton  (i)  that  the  severance  can  only  bo 
made  where  "  the  excess  is  of  trivial  importance  "  with 
the  other  authorities. 


IV.  Uestrictice  Words  construed  stridhj. — Restrictive 
words  when  tlu-ro  is  an  ambiguity  must  be  construed 
strictly,  and  a  plaintiff  seeking  the  assistance  of  tJio 

(</)  39  C.  D.  r)20.  (A)  94  L.  T.  624, 

(0  1913.  A.  C,  at  p.  745. 
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(\.uil  iiiiisl  Ixiii.i,'  tlu'  ciisc  within  tlif  plain  iiiciiiiinj^ 
of  the  (Dutract  which  he  seeks  to  i-nforce  (j).  Tiie 
words  iiM'd  must  not,  he  uppUed  to  everyUiinj,'  that 
nii'^ht  he  said  to  come  witfiin  a.  possil)!*-  dictionury 
use  of  them,  hut  must  lie  inteipnted  hi  the  way  in 
which  Itusiness  men  would  interpret  them  when  used 
in  relation  to  a  husiiiess  matter  (A).  The  tiuestiun  to 
he  tletermined  is  what  is  the  biisinesa  vwanimi  of  tlie 
words  used  dealin,^  with  such  u  suhject  matter  as  is 
dealt  with  hy  the  a.^reement  {I). 

A  contract  in  ivstraint  of  trade  can  never  he  implied. 
I'onseiiueiitly,  not  oidy  is  th<'re  no  such  implication 
in  the  case  of  a  sale  of  a  husiness.  hut  a  receiver  and 
n»anaj,'er  apiiointed  hy  tin-  Court  may  after  the  detiT- 
mination  of  the  riceivership  carry  on  a  competing 
husiness  (m). 

\.  Technical  Terms.— li  the  contract  contains  techni- 
cal terms  an  expert  may  <xplain  them.  If  according 
to  the  custom  of  the  trade  or  the  usage  of  the  market 
a  word  has  a  sccondcmj  meaning,  evidence  may  ho 
given  to  prove  it  (n).  But  unless  it  is  perfectly  clear 
that  oo^h  the  parties  to  th(>  contract  were  conversant 

{))  German  v.  ('finpma)i,  7  C.   I).  276;    Uni/m  v.  Biuchell,  35 
Soi.  J.  88. 
{k)  Son(hla»<!  Frozen  M,tit  Co.  v.  Nelson,  1808,  A.  C.  444. 
(/)  Willinm  Corij  v.  Harrison,  litOO,  A.  C.  at  p.  275. 
(M)  Re  Irish.  40  C.  D.  4i». 
(h)  Lonll  V.  Ward,  27  T.  J-.  H.  2:50. 
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with  this  soconchiry  mciiniiif;  evidence  of  this  character 
cannot  be  admitted,  and  the  Court  must  construe  the 
word  acc'jrduig  to  its  ordinary  signification,  lujt 
neglecting  the  use  of  dictionaries  or  any  other  means 
of  information  which  may  assi  t  the*  Court  in  coming  to 
a  conchision  as  to  what  is  tlie  ordinary  meaning  (jf 
the  word  (o). 


Construction  ok  PAiiTicuiiAR  Phrases  used  in 
Contracts  in  Restraint  of  Trade. 

It  is  now  necessary  to  examhie  the  construction 
which  has  been  put  on  particular  phrases  which  are 
connnonly  employed  in  contracts  in  restrauit  of  trade. 


Carry  on.— In  the  first  place  we  must  determine 
precisely  what  is  meant  by  a  covenant  not  to  "  carry 
on "  a  particular  trade  or  business.  In  Turner  v. 
Emus  (p)  the  question  was  raised  whether  merely 
solicituig  orders — e.g.  sending  travellers  within  the 
])rescribed  area— constituted  carrying  on  a  trade  there. 
Lord  Cranworth  said  :  "  When  the  trade  consists  only 
of  keeping  a  store  of  goods  bought  at  a  Iowit  price 
with  the  view  of  selling  them  afterwards  at  a  higher, 
I  do  not  thiak  that  a  person  exercising  a  trade  of  this 

(o)  Holt  V.  Collj/er,  16  C.  D.  at  p.  721,  per  Fri/,  J.  This  was  a 
case  of  a  restrictive  covenant,  but  the  dictum  has  been  cited  with 
approval  in  cases  of  n^straint  of  trade. 

(p)  2  De  G.  M.  &  G.  740. 
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sort  (loos  ill  liny  oiditiiiiy  scnso  carry  on  his  Imsint'ss 
ut  uny  other  place."     The  case,  however,  afterwan'  i 
came  lu'fore  Knhjhl  Bruce,  L.J.,  who  lieM  that  "  to 
sell  or  to  endeavour  to  sell "  was  to  carry  on  a  trade 
ill  a  place  althonsh  the  covenantor  had  no  counting- 
house,   cellar,    or   stores    there.     This    view   was   also 
taken    hy   Lord    Campbell  and    the   other    Judj^tvs   of 
the    Court   of    Queen's    Bench  (q).     In    Brampton   v. 
Beddoes  (r),    tlie   defendant  si)ld   his    liusiness    to    tlit) 
plaintiff,  and  hound  himself  not  to  carry  on  a  similar 
husiness  witlun  a  distance  of  two  miles.     Th(    defen- 
dant, who  had  set  up  a  shop  outside  the  prescrii)ed 
urea,  sold  floods  to  customers  who  had  hoen  in  the 
hahit  of  dealing  at  the  old  shop,  and  who  lived  witlun 
two    miles    thereof.     Erie,    C.J.,    said  :     "  It    would 
entirely  di'stroy    the   value  of   the  good-will  he   (the 
defendant)  sold  if  the  defendant  could  bring  his  goods 
within  the  district,  and  so  prevent  the  customers  from 
gohig  to  the  plaintii^'s  shop." 

Upon  the  same  principle,  where  the  managing  clerk 
of  a  solicitor  contracted  not  to  "  exercise,  practise,  or 
carry  on  "  the  business  of  a  solicitor  within  a  certain 
district,  it  was  held  that  the  covenant  was  broken 
by  his  systematically  practising  in  the  county  court  and 
petty  sessions  within  the  district,  although  his  instruc- 
tions were  received  at  his  office  outside  the  prohibittnl 


(^)  2  KM.  X-  Bl  r,l2. 


(r)  13  C,  B.,  N.  S.  528.   ] 
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aiva  (.s).     But  a  solicitor  whos.' 
inrii  (Iocs  not  coiimiit  a  breach  of  a  covtiant  not  to 
practise  merely  by  coiuluctinj?  work  by  correspondenc! 
with  clients  within  the  area  («).     It  is  another  matter 
if  he  has  contracted  not  to  do  any  act  as  solicitor 
within  the  area  (it),  but  possil)ly  such  a  restraint  is 
too  wide  to  l»e  reasonable.     It  is  clear  that  a  covenant 
not  to  solkit  custom  within  the  prohibited  area  may  lie 
broken   by  sending  letters  from  outside  the  area  to 
persons  residing  withi.i  it  (x).     It  has  been  held  that 
a  person  who  has  contracti'd  not  to  carry  on  the  busi- 
ness of  a  patent-agent  within  four  miles  of  Chancery 
Lane,  and  who  sets  up  business  outside  the  radius, 
cannot  conduct  applications  at  the  Patent  Office  (y). 

In  the  case  of  a  doctor  a  covenant  not  to  practise 
within  a  particular  area  would,  it  is  conceived,  prechuU^ 
tlu'  covenantor  from  attimding  patients  within  that 
art>a,  although  his  consulting-room  were  outside,  and 
even  if  the  words  are  "  set  up  in  practice  "  the  Court 
of  Appeal  has  intimated  that  a  systematic  attendance 
on  pati(nits  within  the  area  might  b.>  a  breach  (z). 
So    in    the   case   of    an   architect,   although   doing  a 

(s)  Llewellyn  v.  Simpsov,  91  Law  Times  Xewsparcr,  9. 
{()  Woodbrulge  v.  Bellamy,  1911,  1  Ch.  326. 
(«)  EiimumlHon  v.  Bender,  1905,  2  Ch.  320. 
(.c)  Cullard  V.  Taylor,  3  T.  L.  R.  698. 

(y)  Lake  v.  Harrii^on,  13  T.  L.  R.  568.     He  might  coinmumcato 
by  post,  or  api)ear  by  an  authorized  agent. 
(z)  li'iherlmn  v,  Buchanan,  (M)  Ij,  T,  3!K), 
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piuticuliir  job  is  lutt  pructisin<»,  tho  uvro  fact  that  tho 
covciiinitor's  (»nict>  is  niitsidn  (lie  urea  is  not  conclu- 
hivi!  (a).  Ill  fVtT.v  cast)  it  is  a  «iucstion  of  dfj^icu  wlifthor 
or  not  what  tho  (Iffciulaut  is  tloiiijj;  amounts  to  carrying 
on  a  profession  or  hiisiiuss.  Carryuig  on  inipHcs  a  series 
of  acts  and  inero  isolated  acts  aru  not  siitticient  if  tliero 
is  no  cvidenci*  of  a  systematic  intention.  In  Daijer' 
Smith  V.  Haihlcy  the  defendant  covenanted  not  to  carry 
on  or  en<^a;,'e  in  the  business  of  a  house  a<^ent.  He  set 
up  tin  ollice  just  outside  the  piohil)ited  area,  but  acted 
as  house  aj^ent  in  respect  of  tho  lottinj^  of  two  or  throo 
houses  within  the  area.  The  Court  of  Appeal  held 
that  liaving  regard  to  admissi(»ns  mado  by  the  defen- 
dant there  was  ovidenco  of  a  serious  systematic  inton- 
tiou  to  do  the  ordinary  acts  of  a  Ikjuso  agent  within 
the  prohil»ited  area  and  granted  an  injunction  {h). 

CarrijitKj  on  us  Assistant. — Tho  question  often  arises 
wlu'ther  a  covenant  not  to  "  carry  on  "  a  trade  or 
practise  a  profession  restrains  the  covenantor  from 
acting  as  a  paid  assistant  in  that  trade  or  profession. 
In  CUirke  v.  Watkins  (c)  the  defendant  covenanted  not 
to  carry  on  the  business  of  a  chemist  either  hi  his  own 
name  oi'  for  his  own  i)enelit,  or  iu  the  namo  or  for 
tho  bouelit  of  any  other  person.  The  defendant  took 
orders  for  another  lirm  of  chemists  within  the  pre- 
scribed area,   but   this   was   held   not  to   be  a   breach 

(«)  PurtmiotUh  v.  Howard,  4')  JSol.  J.  594. 

(b)  lUS  L.  T.  897.  (c)  11  W.  R.  319. 
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t)f  tilt'  covcnimfc.  Aj^ain,  in  Allrii  v.  Taiflor  (d),  wln-ro 
tilt'  covt'Dimt  was  not  to  *'  fxricisn  or  ciury  on  "  tlin 
Iradt)  of  ii  nij^-dt'iilcr  at  Noltiiij,'hani,  tlic  ilffcndiint 
acti'd  us  tilt'  niana^^'tT,  «/,  a  Jixcd  Hultirn,  at  Xottiii|^liani 
of  the  biiinch  business  of  a  Lft'ds  la^  uicrchaiit.  An 
injunciion  was  rt-fiiscd  :  Lord  Romillij  saying',  "  A 
man  cantu»t  pixtpcily  hv  said  to  exercise  or  curry  on  a 
trade  unless  lie  receives  some  portion  of  Uie  jirofits." 
There  is  a  dictum  of  Jamca,  L.J.,  in  Kx  i>ariv.  Brcull,  In 
re  Bowie  (c),  which  at  lirst  sight  seems  diflicult  to 
reconcile  with  Allen  v.  Taifbr.  He  said  the  defen- 
dant's "  business  in  life  is  that  of  a  clerk,  and  it  is 
not  the  less  his  business  because  be  receives  a  iixed 
salary  for  it ;  ho  is  really  and  truly,  for  all  commercial 
purposes,  carrying  on  business  in  the  City  of  London." 
h\  that  case  the  Court  was  dealiii'?  with  a  bankiuptcy 
rule  having  for  its  object  the  distribution  of  business 
between  the  London  Court  of  Bankruptcy  and  pro- 
vincial Courts.  Tilt;  const'uction  there  put  upon  the 
words  "  carry  on  business  "  would  not  be  followed  in 
any  other  cause  (see  Graham  v.  Lewis)  (/). 

Li  Palmer  v.  Mallet  (g)  the  words  "  set  up  and 
carry  on  "  the  profession  of  a  surgeon  were  held  to 
cover  the  case  of  an  as.  istant.  This  ctjnstruction  was 
assisted  by  the  language  of  the  condition  of  tlie  bond, 
whicii  was  only  to  be  void  if  the  defendant  did  not 


'I 


(//)  19  W.  R.  :J5. 
(/)  22  q.  B.  D.  I. 


(e)  16  C.  1).  487. 
(y)  36  G.  D.  411. 
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*'  lit  imv  (iiiii'  tlifhuflfr  ritlitr  iiloiit-  <»r  in  |iartnfrshi|», 
(ir  (IS  iissiKfaut  oftiinj ollirr  person,  set  up  or  Ciiiiy  •>ii,"  &c. 
Although  till!*  <l«'cision  dots  not  wlmk.-  the  imthoiity 
of  Allvii  v.  Tiiijlor  with  iv^'iinl  to  tniih's,  it  would  s.-.'iii 
that  ill  thf  cast'  of  a  jtrojrssion  siirh  us  that  of  a  (hu-tor, 
veterinary  snrfieon.  or  arcliittct.  a  covmant  not  to 
lirai'lise  jtrohilnts  tlie  covenantor  from  actinj,'  us  a 
salaried   assistant  (/()• 

'' Kmin'r'  //(."-Where  ill  addilioii  to  the  W(»rds 
"  carrv  on  "  the  words  "  e»<J<K,i<'  hi  "  are  used,  diifereiit 
t'oiisi<lerations  ajtidy. 

Thus  in  llolje  v.  llolje  (/')  the  defendant  covenanted 
not    to    "carry    on    or    practisie    or    en^a^e    in"    the 
husiness  of  a  tailor  either  alone  or  with  any  other  jierson. 
The  defendant  hecaiue  foreman  to  a  tailor,  and  this 
was  held  to  he  a  hreaoh  of  the  covenant.     In  Bird  v. 
Luhr  [k),  where  the  covenant  was  not  "to  carry  on  or 
he  euiiatjcd  in  carryin;.;  cm  the  trade  or  husiness  of  an 
eatin<,'-house  keeper,"  Vice-tHiancellor  Paye  Wood  said  : 
"  The  covenant  can  he  carri»'d  to  this  extent  and  no 
further— that    he    (the    defendant)    will    not    act    as 
director,  manaj^'er,  assistant,  &c.,  perhaps  not  even  os 
mviirr,  \\\  such  an  estahlishment."     In  \Yidis  v.  iSmiih  {I) 
Kekiwich,    J.,    while   refusuig   to   give   any   delhiitiou 

(h)  8ee  judgment  of  Cotton,  Ti.J.,  36  C.  D.  at  p.  422  ;  Robertson 
V.  Willmott,  19()9,  \V.  N.  155. 
(i)  15  Mm.  w.       U)  1  II.  ^-  M.  rul.        (/)  02  L.  T.  453. 
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of   tl...    plim-M.    "on«.i,;..   in."   ^nmt.'.l    uu   .ujum-tiou 
n•.slnunill^?  th.-   iLf.-mlunt   from  .'iit.'iin^;   th.-  si-ivuv 
nf  a  Ihiu  which  o.iuiH-«.a  with  th.'  phiintitV.     Wh.th.i 
.h.-  wonls  "  vu-^vAi'  in  "  wo.ihl  muh't  all  firt'inustuiins 
h,.  sulVu-i.ntlv  wi(h'  to  covi'i-  th.'  cas.'  of  n  f.m'Huii  ..r 
numaK-r  is  not  fiv  from  doubt.     Wh-n^  it  is  sou-ht 
to  .If.'ct  this  ohj.'tt,  it  is  mor.'  usual  f..r  the  cov.nant 
to  run  that  the  covvnantor  shall  not  bo  "  u.trr.-st.a  or 
cone,  nu'd  "  in  the  business. 

"  Inkrested  tH."— The  exact  nu-aniiiK  to  be  attached 
to  the  words  "  interested  in  "  is  not  alto«.-th.r  clear. 
In  Ncwling  v.  Dobeu      „  Malin>i,  V.-C,  is  r.'ported 
to  have  said  :    "  Every  journeyman  or  workman   is 
interested  m  tlu'  condition  of  his  nuist.-r's  business." 
Kekewich,  J.,  on   the  oth.-r  han.l,   hi  Hill  d-  Co.   v. 
Hill  (H),  defined  "  interested  ui  "  us  meaniu!,'.  in  the 
commercial   sense,   "entitled   to   the   pn.lits   of."     In 
the  case  of  Smith  v.  Hancock  (o),  Lindley,  L.J.,  said  : 
"  Wlu'ii  a  person  sells  a  business  and  agrees  not  to 
cany  on  or  be  hi  any  way  hiteivst.-il  in  any  similar 
bushiess,  the  word  interested  is  used  to  prevent  him 
not  only  from  carryhi-  it  on,  but  also  from  having 
nnv  proprietary  or  pecuniary  interi'st  in  it."     In  that 
case  it  was  held  that  the  defendant  was  not  interestid 
hi  the  business  carried  on  by  his  wife  out  of  her  separate 

(„,)  38  L.  J.  Ch.  111.  ^^^    («)  ^  ^-  T-  -'''' 

(o)  1894,  2  Ch.  at  p.  386. 
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fstiit.s  nltliougli  he  "  actually  aidod  or  abottod  hor  iii 
so  dc.iii^' "'  l»,v  intr()diu-iii<,'  lirr  to  his  bankers,  by  Roing 
with  hiT  n.'i)hc\v  to  the  -svliolt'salc  supplit-rs  of  ^roccry 
aiid   iiiduciii;,'   them   to   i^ive   liim  credit,   by   lielpin;:; 
his  wif.^  to  ^'et  a  loan  of  the  shop  and  takui}^  part  in 
the  penning  and  issuing  of  the  trad'  circulars.     On 
the  other  hand,  it  is  presumed  that  if  the  defendant 
in  that  case  had  covenanted  not  to  he  concerned  in  a 
similar  bushiess,  it  might  have  been  held  that  he  had 
been  guilty  of  a  breach  of  the  covenant  {p).     A  cove- 
nant not  to  be  directly  or  indirectly  inti-restinl  in  a 
business  similar  to  that  of  the  covenantee  has  been 
held  not    to  jtredude  the  covenantor  from  b(>coming 
a  servant  at  a  lixed  salary  (q).      In  that  case  Sirhifcji 
FahIij,  J.,  laid  stress  on  the  fact  that  the  word  "  C(m- 
cerned  "  was  not  used.     It  has  been  held  that  a  largt; 
sliareholder  in   a  company  carrying  on  a  competmg 
bushiess  is  "  hiterested  "  in  that  bu-^iness  within  the 
metnung  of  a  covenant  of  this  character  (r).     On  the 
other  hand,  the  mere  fact, that  a  man  is  creditor  of  a 
liiin  or  even  a  (hdtenture  holder  of  a  company  does  not 
make  him  "  interested  "  in  the  business  of  that  fa-m 
or  company  or  even  concirned  in  it  (.s). 

(2-)  See,  however,  L<»  v.  Lnnhnr,  4  \V.  I!,  ry,)?,  where  it  was 
hi'hl  that  a  covciiiiiit  not  to  lie  interested  or  rniinniKl  in  a  licensed 
house  was  not  broken  !>>   niarriajic  witii  a  puMiian. 

((/)  0(>j)li.ir  Dianwml  Co.  v.  W'wd,  1902,  1  Ch.  950. 

(r)  Ca.4elli  v.  Middlann.  17  T.  L.  R.  37:5. 

(s)   William  Conj  v.  Harrison,  1906,  A.  C.  274. 
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"  Concerned  inr—Kekcicich,  J.,  has  <lofiiKHl  "  con- 
cerned   in"   us   moaning   "having   something   to   .lo 
Avith."     Thus    in    Jones    v.    Heavens  (f),    Avhero    fho 
covcniint  was  not  to  "  ho  concerned  in  carryuig  on  either 
directly  or  iniUrectly  "  tli.-   l)usiness  of  a  tailor,  the 
defendant  was  restrained  from  workin}^  as  a  journey- 
man for  his  brother-in-law,  althouf^h  he  ha<l  no  share 
in  the  profits.     In  Baxier  v.  Lewis  (u)  the  covenant 
was   "not   to  carry  on  or   he   concerned  directly   or 
indirectly    in    carrying    on"    the    trade    of    a   retail 
tobacconist.    The  defendant  was  ensaaed  as  manager 
of   a   tobacconist's   shop   helongmg   to   the   Egyptian 
Cigarette  Company.     SHrlinri,  J.,  granted  an  injunc- 
tion restraining  the  defendant  from  acting  as  manager, 
and    the    defendant    tlu^reupon    engaged    himself    as 
an  assistant  at  the  same  shop.     Stirling,  J.,  however, 
found    that    there    was    "no    real    and    substantial 
difference  in  his  position,"  and  the  orighial  injunction 
was  enforced  against  him.     Kekeicich,  J.,  held  in  at 
least  two  cases  {x)   that  a    mere   servant  was   "  con- 
cerned "    in    the    busin(>ss   of   his    master   within    the 
meaning  of   a  covenant  of   this  character,  but   in   a 
r.>cent   case    the    divisional    court    declined  to  follow 
Kekcwich,  J.,  on  this  point  (y). 

.(JO  o:],}.  («)  -.50  S..1.  J.  Tor.  &  754. 

l?)  Hi'u  V.'  im  cO  Co,  55  L.  T.  769  ;   Cade  v.  Caljc  (1906,.  22 

T  L.  R.  243. 

(y)  Hanummr  v.  Brixey  (1911),  55  Sol.  J.  480. 
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1,1  Fairbrolher  v.   Emjland  {:)  th.'  d.'ffiMbmt  cove- 
nantHl    lu.l    1..    hv    intcivst.'.l    or    fuiicenu-.l    in    the 
Imsim-ss  of  an  anctiouHT,  valuer,  or  house  an.l  estatv3 
.,tr.nt   ^vitl>in   two   miles   of   Mi.hUe   Street,   Bri-hton. 
The  .lefeiuhuit  carrie.l  on  husbiess  in  London,  but  he 
entrre.l  into  an  arran-.'inent  with  a  Bri<^hton  lirni  of 
anctioncrs,  tra.lin-  Avitiiin  the  prescribi'd  radius,  by 
^vhich  he  agreed  to  endeavour  to  let  or  sell  Brighton 
properties  for  theui  in  London.     This   was  ludd  not 
t„  be  a  breach  of  the  covenant,  on  the  ground  that 
tlmugli   tlie  defer.l.mt  was  hiterested  and  concerned 
in  plrlicahr  maffcrs  connect.Ml  with  the  l)usiness  of 
the  Brighton  lirni.  he  was  not  interested  or  concerned 
in  that  business  (jencmlUj. 

-Do    bimness    with    cUenisr-\    covenant    by    a 
solicitor's  clerk  not  to  do  business  with  any  clii'nt  of 
bis  employer  has  been  construed  to  mean  not  to  act  as 
solicitor  for  persons  who  hahiUialU)  employed  the  cove- 
nantee, and  who  would  have  employed  trie  covenantee 
if  tliev  had  not  done  the  i.articular  busim-ss  with  or 
ivtained  tlie  defendant  («).     The  expression  client  in 
a  covejiant  of  this  character  includes  country  solicitor  •. 
for  wlK.m  tlie  covenantee  acts  as  London  agent  {h). 

-rerjormanccr—lv  a  theatrical  contract  a  stipulation 

(;)  40  \V.  R.  220. 

(a)  Hayiie  v.  Bnrchell,  35  Sol.  J.  ^iS. 

{h]  Brill  V.  Ihinvirii,  1892,  2  Ch.  413. 
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tliiit  iiii  lutisto  shall  not  pcrfona  at  any  place  of  en- 
tertainment does  not  restrain  her  from  sinj^'in},'  before 
a  private  audience  or  at  a  club  where  no  admission 
monej'  is  paid  (c).  The  word  onga^emont  in  such  a 
contract  does  not  include  Sundays  (d). 

Overlapping     Trades.— yhiny    cases    have     already 
come  before  the  Court,  and  many  more  are  likely  to 
arise  in  the  future,  as  to  the  construction  of  covenants 
not  to  carry  on  a  particular  trade  where  two  or  more 
trades  overlap  one   another.     In   these   cases,   if   the 
CO     nantor  carries  on  what  is  essentUdly  the  trade  to 
which    the    covenant    lefers    (even    though    he    does 
not  sell  all  the  goods  which  are  usually  sold  in  that 
tiade,  and  although  it  is  ancillary  to  other  business),  ho 
will  be  restrained  by  the  Court.     But  if  the  covenantor 
carries  on  a  part  only  of  that  trade  whicli  happens  to 
form  a   branch   of  another  species   of   business,    this 
does  not  constitute  a  breach  of  the  covenant.     This 
disthiction  is  obviously  rather  a  line  one. 

I.  In  the  case  of  Doe  d.  Claskell  v.  Spry  (e)  the 
defendant,  who  had  covenanted  not  to  carry  on  the 
trade  of  a  butcher,  sold  raw  meat  in  his  shops  as 
ancillary  to  the  bushiess  of  a  chandler.  The  Court 
held  that  a  man  who  sells  raw  meat,  although  he  does 
not  slaughter  cattle,  is  ipso  fado  a  butcher,  and  that 

(c)  Kelly  V.  London  Pavilion,  77  1a  T.  21.5. 
((/)  Ih.     As  to  meaning  of  tour  in  a  theatrical  contract,  see 
Wyatl  V.  Phipp>i,  40  Sol.  J.  781.  [c)  1  IV  &  Aid.  617. 
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tiioiv  liad  horn  a  l))-Oiich  of  tli.^  ccn-onant.     (\s  to  the 
ini'iuiin}^  of  the  word  butcher,  sec  Cleaver  v.  Bacon  (/), 
wh('r(>  Kekemeh,  J.,  hdtl  that  oiu>  who  simply  sells 
meat  and  does  not  slau^diter  auiiiials  cannot  be  culled 
a  butchei.)     In  Fif:  v.  lies  (;/)  the  covenant  restrained 
the    defi'ndant    from    keepui-:    a    coffee-house.      The 
defendant  set  iip  what  is  known  as  a  "  toe-to-tum  " 
house,  and  the  Court  found  that  a  business  of  this 
nature   cominised   not   only   tlu    trade   of   a   grocer, 
l»ut  also  as  ancillary  thereto  tlie  tnido  of  a  colTi-e-liouse 
keeper.     'I'he  defendant  was  consequently  ri'strahied 
from  carryinf?  on  this  branch  of  his  bushiess. 

Li  BucMc  V.  Fredericks  (//)  the  purchaser  of  a  piece 
of  f^n-ound  covenantee,  not  to  cany  on  "  the  trade  of  a 
retailer    of    wine,    spirits,    or    l)eer."     The    defendant 
built  a  theatre  on  the  land,  and  in  this  theatre  he  set 
up  a  refreshment  bar  at  which  wine,  spirits,  and  beer 
were  sold.     The  Court  held  that  althouj.di  kei'puis  a 
refreshment  bar   was  ancillary  to   the   bushiess   of  a 
theatre  projtrietor,  yet  it  in  fact  comprised  the  whole 
trade  of  a  retailer  of  wuie,  beer,  and  spirits.     Tht>  case 
of  Jones  V.  Bone  (/),  where  Janies,  V.-C,  refused  to 
f^rant  an  injunction  iigauist  a  grocer  who  sold  wine 
and  spirits  m  bottles,   thereby  uifruiguig  a  covenant 
precisely  similar  (o  that  in  Buckle  v.  Fredericks,  would 
not  now  be  followi'd. 


(/)  4T.  I..  R.  27. 
(A)  44  C.  1).  244. 


{(j)   1893,  1  Ch.  77. 
(i)  0  E(i.  674. 
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11.  On     th('    other    hand,    -whoro     tho     covcuiintor 
carries  on  some  portion  only  of  the  covenantee's  tra<lo 
in  iho  course  of  bond  fide  carrying  on  some  other  kind 
of  husiness,  he  cannot  he  restrained.     Thus  in  Lumley 
V.    Metropolitan   Railwaif   Company  {k)    the   company 
covenantecl  with  the  phiintilT  that  no  tenant  of  certain 
premis('3  should  carry  on  the   l)usiness  of  a  pastry- 
cook or  coi\fectioner.     It  appeared  that  the  company's 
tenant  sold  swe.'tmeats  in  the  ordinary  coinse  of  his 
husiness   as    a   grocer,    and    tht*    plaintiff  urged    that 
the  defendant  was  a  "  confectioner  quoad  these  })ar- 
ticular  sweetmeats."     The  Court,  however,  held   that 
although    he    was    selling    articles    usually    sold     hy 
confectioners,  he  was  not  carrying  on  the  husiness  of  a 
ccmfectioner.     In  Stuart  v.  Diplock  (l)  the  covenant  was 
not  to  carry  on  the  business  of  ladies'  outfitters.     The 
defendants,  who  wen>  hosiers,  sold  four  classes  of  articles 
which  are  connnon  to  the  trade  of  a  hosier  and  a  ladies' 
outfitter.     Bowcn,  L.J.,  said  :    "  I  do  not  think  that  a 
covenant  not  to  carry  on  the  husiness  of  a  ladies' outfitter 
is  broken  by  carrying  on  a  part  of  that  business  which 
is  also  a  part  of  another  distinct  business,  oven  though  it 
be  u  substantial  part  of  the  l)usiness  of  a  ladies'  outfitter 
and  only  a  subordhiate  ])art  of  the  otlu'r  business."' 

In  Bailey  v.  Skinner  d-  Co.  (in)  the  defendant  com- 
pany, who   were   under  a  contract  not   to  carry   on 


\  i 

II 
Is 


(k)  34  L.  T.  774. 


(m)  42  Sol.  J.  780. 


(I)  43  C.  D.  343. 
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thr  l.usi.Mss  of  a  -.ticn.l  .Iniprr.  s.f  up  a  l-.^inrs-;  iu 
hosiorv  an.l  kuiltr.l  -oo.ls.  It  was  held  that  tl.is  ^a. 
n..t  a"liiva('li  of  \hv  contract  :  "  A  hosi.'i  sells  articl.-s 
n.a.ly  tor  w,  ar.  a  drain-r  tlu"  iiuit.uials  from  which  the 
artidts  arc  iiiatlc" 

In  Josschpi  V.  Parson  (»)  it  was  hcUl  that  a  covnant 
n,.1    to   act  as   traveller   to  a   "  porter,   ale.  or  spirit 
merchant*'   \vas   not   broken   by   enterhi-   the   servic 
„f   a   brewer,   althou-h   the   brewer   sol.l   Inrr   hi   the 
ordinary  course  of  his  trade.     In  Simom  v.  Farren  (o), 
^vhere  the  covenant  was  not  to  carry  on  the  trade  of 
„   retailer  of  beer,  the  Court  refused   to  restrain  the 
def,-ndant  from  tradui^?  as  a  r.'tail  brewer.     A  eovnant 
m)t  to  carry  on  the  bushu'ss  of  a  ship  and  boat-lmilder 
is  not  broki-n  by  a  person  who  manufactures  masts, 
spars,  and  other  articles  uschI  in  ships  0>).     So  t..o  it 
has  been  held  that  a  person  who  has  contracted  not 
to  carry  on  the  business  of  a  provision  merchant  is 
not    i.ri'clud.'d    from   selHng    margarine  (q).     Some    of 
Ihe  cases  cited  above  were  cases  of  r.'strictiv.'  covenants 
alfecthig  land,  but  m)twithstandhig  a  dictum  of  Joyce, 
J.,  to  the  contrary,  it  is  submitted  that  the  same  strict 
ccmstruction   must   be   apj.lied   to   personal   contracts 
in  n'Straint  of  trade. 

Similar  Business— .Siwthcr   mode   of  safeguardmg 

(n)  L.  R.  7  Ex.  127.  J_o)  1  Bi"g-  ^'-  ^-  ^-^■ 

(p)  Srhneuler  v.  Boml,  3  T.  L.  R.  577. 
(q)  Lordl  V.  Wail,  27  T.  L.  R.  23G. 
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the  iiiterosts  of  the  covciiaiiti'o  is  to  iivoid  spt'cifying 
•my  paitieuliir  tradt)  ;  and  to  rcquiro  an  cn^af^t'nicnf  on 
the  part  of  the  covenantor  not  to  carry  on  a  "  .similar 
business."  This  expression  has  ri'ccntly  hcen  con- 
strued liy  tlie  Court  of  Appeal  in  Drew  v.  Guy  (r),  where 
there  w.is  a  covenant  not  to  keep  a  restaurant  similar 
to  that  carried  on  hy  the  tenant  of  the  "  Windsor 
Castle  "  public-house.  Liiulley,  L.J.,  said  :  "  I  do 
not  tliuik  that  the  question  of  similarity  is  to  be 
determined  by  consideruif^  whether  both  the  establish- 
ments sell  ale,  or  wlu'ther  tlie  houses  in  which  they 
are  carried  on  are  similar  in  appearance,  but  by 
the  c<msideralion  whether  the  defendant's  restaurant 
is  so  like  that  of  Raven  iis  seriously  to  compete  with  it." 
In  Watfs  v.  Smith  (s),  where  the  co\tnant  was  not  to 
"  enga^^e  in  a  similar  bus'ness,"  Kckewich,  J.,  said  : 
"  I  think  it  means  that  he  (the  covenantor)  should  not 
go  and  do  that  which  he  until  then  was  dohig  in 
the  employment  of  these  persons  here "  {i.e.  the 
covenantees). 


;l 


^1 


!  1 


Competition. — The  covenant  is  occasionally  worded 
"  not  to  enter  uito  competiticm  "  with  the  covenantee, 
and  in  Bogers  v.  Drury  (/)  it  was  argued  that  this 
expression  was  conlined  to  active  as  opposed  to  passive 
conijtetition.  That  was  a  case  of  a  covenant  by  a 
doctor  who  had  sold  his  practice  not  to  enter  into 


(/•)  iw»4,  :\  f'li.  25.     (.«)  62  L.  T.  40:5.     (/)  -7 1,.  .J.  ch.  rm. 
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cunipftiti..n    with    t,h«    jmrcluwr    withiu    a    certain 
radius.     Tlit-  .Irffmlunt  did  not  solicit  patients,  but  he 
attended  th.'Ui  when  they  sent  for  him.     The  Court 
ivfused  to  niak.^  any  distinction  l)etween  active  and 
l.assive  competition,  and  f^nanted  an  injunction  {cj.  th.> 
case  of  liuidinsiw  V.  Clurke  {u),  wh.av  tlu^  defenthmt 
iittend.'d  patients  within  the  ])reserihed  area  "  at  the 
reipiest  of  the  plaintiff  hi  order  that  the  connection 
mi-ht  h»,  k.'pt  to-ether  ").     In  Beatham  v.  Frascr  (j)  a 
Dixisional  Court  held  that  a  covenant  not  to  enter 
into  '•  any  business  arranj^enient  in  competition  with  " 
the  busuiess  of  the  covenantee  was  too  wide  and  va^ue 
t,.  !)(■  enforced.     It  is  ditticult  to  reconcile  this  d.    ision 
Avith  that  of  the  Court  of  Appeal  hi  Barr  v.  Craven  {y), 
when  the  words  usi^d  were  "  interfere  directly  or  in- 
directly," or  with  the  decision  of  rhiUimorc,  J.,  in 
Manhall  v.  Leek  {z),  when  the  words  were  "  enter  into 
basimss  comp.tition  ;  "    but  it  is  submitted  that  the 
.iK-ision  in  Beatham  v.  Fraser  is  to  be  preferred.     Lord 
i),nT//in  Tre;ioy.  Huui  (a)  laid  .lowii  most  emphatically 
thai   "a  fjeneral  covenant  not  to  carry  on  business  in 
competition    with    the    purchaser"    is    invalid.     The 
decision  in  Marshall  v.  Leek,  if  correctly  reporte.l,  is 
clearly  wrong,  since  tlu-  restrahit  was  held  not  to  be 

00HM.&W.1H7.  i1?7T^''i;% 

,  V  g()  2^  '£  574  (;)  17  1.  !-<•  K-  -o> 

,;!)  181.6,  a".  C.  at  p.  27  ;  and  rf.  iJorris  v.  Hyh,  26  T.  L.  R. 

678. 
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limited  to  conipt'titioii  in  such  urticlcs  us  tins  defendant 
tnidcd  in  when  he  sold  tlie  l)usine.ss. 

lindius,  liow  measured. — When  the  coveniint  is  not 
(o  trade  within  a  certnin  distance  of  a  particular  place, 
tlie  distance  nmst  h«'  measured  "as  the  crow  flies," 
and  not  hy  the  nearest  mode  of  practical  access  ((/. 
Mouflct  V.  Cole  (b).  A  covenant  not  to  trade  in  tho 
neiijhhourliood  of  a  particular  place  is  not  too  vague  to 
be  enforced.  "  XeiKhhourhood  e(pials  in  this  case  a 
distance  to  stop  competition  "  (e).  Wm\  the  contract 
was  not  to  practise  at  Ilkeston  or  within  ten  miles 
thereof,  it  was  held  that  the  radius  of  ten  miles  was  to 
l)e  measured  from  the  borough  boundary  (d).  But  if 
the  contract  is  not  to  practise  within  twenty  miles 
of  Ilkeston  simpUciter,  it  is  presumed  that  the  radius 
must  be  measured  from  the  centre  of  the  town. 

Bcstraint  durante  servitio.— In  some  cases,  although 
the  language  of  the  contract  is  gen<>ral,  the  restraint 
has  been  held  to  be  limited  to  the  period  of  service. 
This  construction  was  adopted  in  the  case  of  King 
y.Hansall{r),  where  the  restraining  chmse  wni^  followed 
by  stii)ulations  that  the  defendant  should  honestly 
serve,  etc.  But  in  most  cases  the  restraint  has 
l)een  held  to    be   applicabl(>  to  the  perio '   after    the 


(h)  L.  R.  7  Ex.  70 ;  8  Ex.  a2. 

(r)  Stride  v.  Martin,  77  L.  T.  000. 
((/)  Calllc  V.  Tkorpe.  1900,  W.  N.  83. 
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(e)  5  H.  &  N.  106. 
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ililciiiiiiiatioii  tif  tlif  service  (/),  and  ill  ii  recent  case  (//) 
tlie  (lecisitiii  of  Sarfinnt.  J..  Iioldin;^'  tlio  restraint  to  lie 
(liirantc  .srrr/7/o  was  reversed  l»_v  tlie  Court  of  Appeal. 

"  At  mill  '"'"'  hcrmjkr." —\\\  lixiii^  tlu'  time  limit  in 
a  covenant  in  restraint  of  trade  (he  words  "  at  any  time 
hereafter  "'  are  very  fre((iiently  used.     This  expression 
was  construed  hy  the  Coint  of  Kxcheipier  in  Hitchcock 
v.  ('(ikcrOi)  (which  was  the  ca  e  of  a  covenunt  hetweeii 
einjiloyer  and   tniplnije),  as   meaniii}^'  not   only  during; 
the  time  when  the  employer  himself  was  carrying'  on 
the  husiiiess,  nor  only  while  it  uas  carried  on  at  the 
same  place,  hut /oc  cirr.  suhject  to  the  limitation  that 
a  man  could  not  set  uj)  a  Imsuiess  after  he  was  dead, 
and  therefore  the  construction  was  that  the  agreement 
was  to  last  (luri)in  the  lijc  0/  the  covenantor.    (CJ.  Jucohij 
V.  Whitmore  (/).)     In  Hitstinfia  v.  Wliitlcij  (k)  thu  cove- 
nant was  not  to  set  up  in  a  jiarticular  tradi'  "  (d  unij 
'line    after''    the    determination    of    the    covenantor's 
engagement  with  the  coveiiant'e  itilhout  the  consent  in 
icritinfi  of  the  corenantec.     It   was  held  that  the  words 
"at  any  time  aft-r  "  prima  Jarie  imported  that  tlu- 
period   was    to   he   co-extensive    with   the   life   of   the 
ohligor.   and    tliat    the    words    "  withcmt    the   consent 
in  writing  "  did  not  rehut   thiit  presumption  (cf.  also 

(/)  Sec-  Carnci  v.  yrshlll  (1862).  7  H.  &  X.  778. 

(«/)  A'rt.s^.v  V.  Riiss,  1014.  I  t'h.  4«8. 

{/,)  «  A.  \  I-:.  4:W.  (i)  32  W.  R.  18. 

{k)  2Kx.  fill. 
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Miunjonl  V.  (Icthuifi  (/)).  In  I'rnifwrtun  v.  Vanifhtn  (m) 
it  Wiis  jirj,'iit'(l  that  tlic  .ij^it'ciiifiit  was  illci^al  liicauso 
Ihf  (Icft'iidaiit  w.is  icstraiiu'il  in  his  hiisiru'ss  /or  /»/'', 
and  even  altlidii^'h  thf  plaiiititf  ceased  to  cany  tm 
the  husiness  which  it  was  soiij,'ht  to  protect.  Lord 
Jhtiman,  liowever,  said  :  "  It  (h)es  not  follow  that  llie 
plaintiff  will  not  recpiire  the  protection  of  the  a^'ree- 
nient,  Itecause  he  may  not  himself  continue  the 
husiness.  He  may  Nell  the  Imsiness,  and  >ell  it  on 
hetter  teinis  on  account  of  the  protection  secured  to 
it  hy  such  an  a^'reement." 

This  doctrine  was  further  extended  in  Elrc-i  v. 
Crofts  (ii).  where  the  jury  found  not  ordy  that  the 
covenantee  had  ceased  to  carry  on  the  husiness 
himself,  i»ut  also  that  it  was  not  carried  on  hy  any 
assij^'liee  or  licensee.  The  covenant  was  )ievertheless 
enforced,  Wil'lc,  C'.J.,  saying  :  "  If  the  covenant  is 
hiiulinf,'  to  its  full  extent  when  made,  its  si|^'niiication 
cannot  he  varied  hy  any  suhsequent  occurrences,  and 
to  hold  otherwise  would  he  to  render  its  import 
uncertiiin  and  to  impair  its  effici 'ncy  for  that  pro- 
tection which  the  law  contemplated  as  just."  In  that 
case  the  dama>,'es  for  hreach  of  the  covenant  were 
at  Wl.      It  is    conceived  that  an 


fixed   in    the   dt 


injunction  would    not    he  granted  hi  such  a  case  (o). 
Of  coui'se  where  the  purchaser  has  expressly  agreed 

(/)  7  C.  B.  X.  y.  30.-,.      (m)  in  Q.  B.  87.       (»)  10  C.  B.  241. 
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)  Cf.  Huifttcs  V.  Ihnmn,  189<»,  2  Ch.  at  i>.  2^. 
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t„    nnitimu.     tlu-     busiii.  .s,    tli.ii    H    h"    «•■'•>''    t') 
carry  it  oti  he  will  !..•  .LLarr.-.l  from  rnforcii.«  tho 
ci.v.nant  not  t«  tnulo  ma.l..  by  tho  v.-.ulor.     hi  Hoiun 
cases   tho  C.mrt  will  imply   from   tlu-  nuturo  of   tlu. 
transadion  an  a-rr.-nunt  that  th.>  business  Hhall  be 
carried  on.     Tims  wbere   tlie  -oodAill  of  a   business 
uas  s..ld  upon  tlie  terms  tbat  tbe  purcbase-money  wan 
in  be  paid  by  instalments  out  of  tbe  futuro  profits, 
tbere  was  beld  to  be  un  implied  agreement  to  carry  on 
tbe  business  (see  Mchityre  v.  Iklclwr  {p)  ;    TeU;jraph 
Despafch   and    Infdli<jence    Companij   v.    McLean  (q)). 
In    tbe   bitter    case,    as    tbe    implied    agreement    was 
Incken  by  tbe  discontinuance  of  tbo  business,  tbe  Court 
ivfused  to  allow  tbe  purcbaser  to  enforce  a  covenant 
in  restraint  of  trade  enteral  into  by  tbo  vendor. 

(;.)  14  C.  B.  N.  S.  654. 

(7)  8  Ch.  662  ;  and  see  infra,  p.  124. 
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CllAPTEll   Vlll. 

WHO  CAN  SUE  UPON  CONTRACTS  IN  RESTRAINT  OP 
TRADE,  WHO  ARE  BOUND  BY  THEM,  AND  BY 
WHAT  PROCEDURE  THEY  CAN  BE  ENFORCED. 

WHO  CAN  ENKOUCK  CONTRACTS  IN  UKSTUAINT  OK  TUADK. 

'I'HK  rif^hts  confrm-.l  hy  h  contract  in  restraint  of 
♦  nid.'  mn  be  ussi-ni-il  wlutluT  ..r  not  fh.'  word 
"assigns"  1).'  usod  in  the  contract.  In  J<ivo}>y  v. 
Whittmre  (a),  Cation,  L.J.,  said  :  *'  in  luy  oi.inion, 
tl.eso  covenants  restraining  servants  from  settin^'  up 
business  are  essentially  assij^nable  covemmts."  But 
there  is  no  reason  for  conlining  the  assignability  to 
eases  between  employer  and  employe,  and  the  rule  Is 
..(jually  applicable  t..  other  kin.ls  of  contracts  in 
restraint  of  trade  {h). 

Such  a  contract  forms  part  of  the  beneficial  interest 
„f  the  covenantee  in  the  busuiess,  and  therefore  the 
assignment  of  the  goodwill  passes  the  right  to  sue  on 
the  contract  (c). 

The  benefit  of  a  contract  in  restraint  of  trade  is 

(rt)  32  W.  R.  18. 

(b)  Twi'nstnd  v.  Jarmaii.  IIKM),  2  Ch.  (V.tS. 

(c)  Wclstecul  V.  IlcuUey,  21  T.  L.  R.  Itto. 
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iiniicxnl  «()  till-  ^,'(»()(l\vill  of  <hf  Imsiiii'ss  in  tlic  siiiiic  Wiiy 
its  ii  tnidc  iiaiii''  (»r  tiiidr  mark,  and  cannot  Im-  validly 
a»i,i,Mifd  in  ;^'i'oss. 

Thus  ill  SliowcU  V.  Winkup  {(1),  wlific  the  orij^iual 
covenantees  had  iissi},'ned  (he  ^'oodwill  of  the  Imsiness 
to  a  limited  company,  it  was  held  that  not  they  hut 
the  -ompany  wre  the  proper  persons  to  enforce  tiie 
covenant. 

In  Bcniirll  v.  Inii.s  {>■)  it  was  held  thai  an  assi^^nee  of 
a  pnrf  only  of  the  covenantee's  husiness  could  laiforcc 
the  coiitiact. 

in  Smilli  v.  Hiiicfliorn{f),  Ward,  the  coveiiante.', 
entered  into  partnership  witli  Smith,  and  hy  the 
articles  of  partnership  it  was  stipulated  that  on  tho 
death  of  \Var<l.  Smith  shouhl  succeed  t(.  the  husiness. 
Allhouj^h  <,'o<idwill  was  not  expressly  mentioned  in  the 
artich's,  it  was  held  that  on  the  death  of  Ward,  Smith 
couhl  enforce  (he  contract  hi  restrauit  of  trade  entered 
into  hy  the  defendant. 

In  HM-lns  v.  Adirr  ((/)  it  was  held  that  the  executors 
of  a  deceased  covenantee  are  entitled  to  enforce  a 
restrahit  entere<l  into  hy  an  cmplnijc  of  their  testator, 
liiit  if  the  emphiynieiit  is  for  a  deluiite  time  the  death 
of  the  employer  may  ojierate  as  a  wrongful  dismissal  (/(), 

(,/)  (10  J..  T.  :W!». 

(,)  2t  Hi-av.  :«»-  ;   ami  rf.  Unllio  v.  Titiiks.  18!tL>.  \V.  X.  101. 

(f)  7f>  r.  T.  7 Hi.  (f/)  (•'•»<>«)•  •■^»  ^"'-  'f-  -•'"'«• 

(/()  Tii'^br  V.  Shphvr'h  0  H.  .S;  N,  riT') ;  />Vace  v.  C-ViWcr.  ISUrj, 
2  Q.  13.  21:5. 
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an.l  thus  r.'lirv..  tl..'  s..rva.,t  f.on.  Wn-  vv>\vam\.     Tl.is 
l.oiiit  was  nut  takni  in  Hinkins  v.  .idler. 

V  ncrivH-  appoint,..!  hy  tl.r  Court  to  cany  on  a 
iMisim-ss  nmv  .'xact  contracts  in  restraint  of  trad,  from 
tl,,.  lu.rsons  ..mployr.'  hy  Inn.  an^l  .■.-fore.'  such  contracts 
M,  Ion-  as  he  hoMs  h.  ultuM.  of  n-civrr  (0,  ana  ,t  is 
,,n-sunu..l  that  on  .  ^:u.  of  th..  .msincss  th.  h.'nHit 
of  such  contracts  would  pass  with  the  -o.xhv.ll. 

A  contract  in  restraint  of  trad.-  may,  ..f  cours.', 
1„.  fiam.'d  in  such  a  way  as  to  h.  p.^rsonal  to  the 
covenant^,  and  not  to  pass  with  the  goodwill  (./).  'J  h. 
contract  may  also  bo  nstricful  to  a  business  cunnl 
on  at  pariicular  premises,  m  that  the  removal  of  the 
Imsiness  to  other  premises  releases  the  covenantor  [k). 


WHO     AUK     BOUNU     BY     CONTRACTS     IN      HK.TUAINT     OF 

TRADE. 

j„y,,„<,._Accordin-  to  the  judfzment  in  Mitchell  v. 
lleynohh  (/).  "  the  case  of  an  infant  stands  on  another 
n.ason.  viz.  a  -eneral  disability  to  mak.>  a  deed." 

To  some  extent,  however,  an  hifant  can  bind  Inmself 
bv  a  contract  in  restraint  of  trade. 

'  So  far  back  as  the  rei<,m  of  Charles  I.  it  was  decuUd 
that  an  hifant  could  not  be  sued  upon  an  apprenticeship 

(,)  Howard  v.  Banner  (1901),  17  T.  L.  R.  548. 
(J)  See  Davies  v.  Davics,  36  C.  U.  at  p.  388  ;   Slu^rOu^rn  Da.ry 
Co.  V.  Hall  83  L.  T.  Newspaper,  45 

(fc)  Marshall  d-  Murray,  Ltd.  v.  Jow»,  21)  i.  h.  K.  Joi. 
(/)  1  1'.  W.  l'J5, 


no 


CoNTI{.\("TS    IN   EkSTRATST   OF   TrADK. 


iiKl.Tituir  :  and  if  tluic  is  no  legal  right  to  siu',  it 
follows  thiit  thcro  can  be  no  right  to  an  injunction.  In 
pivvious  (Mlitions  of  this  book  it  was  stated  that  a 
covnant  in  an  apiucnticcship  dood  rostrairing  an  infant 
from  entering  into  any  other  engagement  without  the 
consent  of  the  master  cannot  b(>  enforced  {m). 

In   tlie  recent  case  of  GcuU  v.  Thompson  {n),  the 
l)ivisi.)nal  Court  held  tliat  altlumgh  a  covenant  which 
only   opiTates    during   the   apprenticeship   cannot    be 
specifically  enforci'd,  a  covenant  in  restraint  of  trade 
which   does  not  come  hito  operation  until  after  tho 
terminatiim  of  the  apprenticeship  may  if  reasonable 
b."  (Miforced  by  hijunction.     In  that  case  there  was  a 
johit  and  several  covenant  by  the  apprentice  (an  hifant 
fourteen  y.'ars  of  age)  and  his  fathi'r  that  the  apprentice 
should  not  practise  as  an  architect  within  ten  miles  of 
Bromsgrove  Town  Hall.    It  is  difficult  to  reconcile  this 
decision  with  that  ot  Lord  FAdon  m  Capes  v.  Hutton  (o), 
where    the    covenant  was   by  the   father,   the   infant 
"herelty  cousenthig,"  and  an  injunction  was  refused. 

There  seems  to  be  a  distinction  in  principle  between 
a  contract  for  the  good  teachhig  and  instruction  of 
an  infant  "  whereby  he  may  profit  himself  afterwards  " 
to  use  Lord  Cokes  languages  and  a  contract  by  an 
hifant  to  employ  himself  in  labour  for  which  he  is 
to  receive  renumeration.     Where  you  have  a  contract 

(m)  Ik  Francim)  v.  liarnnm.  4.1  C.  D.  165  ;   45  C.  D.  430. 
(„)  I'Jll,  1  K.  B.  304.  (")  2  R"S8.  357. 
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for  labour  niid  you  liavc  a  rcinuucratiou  of  wa^cs, 
that  contracf  must  bo  taken  to  hv  prmdjack  ])iiuUng 
upon  tho  infant.    An  infant  is  bound  by  a  contract 
of  s.'rvico  if  the  contract  is  beneficial  to  him.  and  tho 
fact  that  the  contract  of  service  contains  a  stipulation 
restraining   him  fn)m   competing'   with   his  employer 
after  his  service  ceases  is  not  of  itself  suflicient  to  show 
tliat  it  is  not  beneficial  (p).     The  question  whether  the 
contract  as  a   whol«>    is  beneficial  nuxst  deperid  upon 
tho  circumstances  of  each  case,  and  tho  onus  is  upon 
the  plaintiffs  to  estaldish  that  the  contract  as  a  wuole 
was    for    the    benefit   of    the    infant.     In    two   recent 
cases  (g)  tho  Court  of  Appiuil  has  held  that  a  contiact 
in  restraint  of  trade  entered  into  by  an  infant  was 
unroasonaljle,  and  it  is  clear  tliat  a  restraint  which 
might  be  applied  against  an  adult  may  not  be  valid 
if   entered   into    by    an   infant.     Wherever   you   lind 
extraordinary   or   unusual   stipulations   contained    in 
a  contract,  either  of  apprenticeship  or  of  service,  the 
Court  must  bo  on  the  watch  lest  the  infant  should 
bo  bound  by  a  contract  which  is  not  reasonable.     It 
is  clear  that  an  infant  cannot  l)ind  himself  to  hi>  Habits 
to   a   penalty  (r).     It   has,   however,    been   held    that 
although  a  penalty  clause  cannot  be  enforced  against 
(p)  Fellows  V,   Wood,  59  L.  'J'.  513;    Evans  v.    Ware,  1892, 


3  Ch.  502. 


iq)  Hooper  .0  .Uhhy  v.  Willis,  94  L.  T.  624  ;  Le>ig  v. 


^4  n<lr(u\ 


mtO.  1  Ch.  763. 

(/•)  ])c  Francisco  v.  Bcritum 


il 


45  C.  D.  ut  p.  439. 
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iin   infant    flif   fxistrncc   of   such   u   cliUisc   di-        ot 
ncccssaiily  vitiate  the  wlu.lc  aj^'rcfnu'iit  (.s). 

An    rmphije,    on    att<iiniii^    twrnty-onc,    cannot    of 
course,  ratify  a  contract   in  n>traint  of  tiadr  fnl.ivd 
into  by  liini  during;  his  udancy,  for  such  ratilication  is 
ivnd.ivd    voi.l    hy    tlir    Infants'    [iViri   Act,    1S74  (/). 
In   one   case,   liowcvcr,   wlierc   an   etnphije  contiinird 
the     eniiiloynient     after     attaining'     t  wenty-on-'.     and 
accepted  a  hi^dler  late  of  wa^es,  Sftrliiiij,  J.,  inf.  rn'd 
a  new  contract  of  service  on  the  terms  of  the  old.  and 
contauiin^tliesaiut' stipulation  in  restnunt  of  trade  (»). 
In  that  case  tlie  restraint  was  not  limited  in  tinii',  and 
therefoie  according'  to   the  recent   decision   in   Easks 
V.  Buss  (f)  mi^dit  on  that  ^'round  he  hehl  to  he  un- 
reasonahle.     On  the  other  hand,  if  the  restraint  were 
limited  and  t'xceeded  om-  year  m  duration,  the  Statute 
(jf  Frauds  would  afford  a  j,'ood  defence.     It  is  tlieref.-re 
doubtful   whetlier   the   decision  of   Stirlimi,  J.,  would 
now  hi'  followed. 

SiihstHHicd  Afjrcemi'ui.—X  contiact  in  restraint  of 
trade  may,  of  course,  he  rescinded  hy  mutual  consent, 
and  in  some  cases  such  rescission  may  he  imi)lied  from 
11  complete  change  in  the  position  of  the  defendant 
involving  a  substituted  contract   between  the  parties. 

(s)  Moni-^im  V.  Fhtrlnr  (I'.MMl),  17  T.  L.  R.  "Ju. 

(t)  til  &  38  Vict.  c.  (!2. 

(?()  Broint  V.  Ihirjxr.  (iS  L.  T.  488. 

(V)  lUU.  1  L'h.  4t)8. 
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Fur  cxainplt',  if  .ui  employe  who  lias  ciitcicd  into  a 
contract  in  rt'straini  of  trade  is  subsoquontly  taken  uito 
partnership  it  is  conceived  tliat  the  restraint  which  was 
ti  condition  of  the  contract  of  service  is  necessarily 
uhrogated  since  the  second  contract  involves  the 
surrender  of  tlu-  former  one.  "  There  cannot  he  two 
ii;j;reenients  cocxisfhig  for  the  same  service  on  di.teicnt 
terms  "  {iv).  But  th(!  mere  fact  that  the  wayes  of  an 
etnploye  are  raised  or  that  there  is  some  chan^'e  in 
the  character  of  the  services  to  Ite  rendered  hy  him 
does  not  involve  snch  a  complete  novation  of  the 
relations  bi'tween  the  parties  as  to  release  the  employe 
from  a  contract  in  restraint  of  trade  which  he  has 
entered  hito  (j). 


;  6 
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Bankruptcy  of  the  Covenantor. — If  a  person  who  has 
onti'red  into  a  contract  not  to  carr}*  on  hushiess 
witlun  a  certain  radius  becomes  hankrui)t  tho 
covenantee  cannot  prove  in  the  bankruptcy  in 
respect  of  the  future  conthigent  liability  (?/).  It 
therefore  follows  that  such  a  restraint  is  not  released 
by  the  bankruptcy  or  subsequent  discharge  of  the 
covenantor. 

{w)  Per  Baron  Watson  in  Hohson  v.  Cowley,  27  L.  J.  Exch.  at 
p.  207. 

(x)  Delius  V.  Muller  (1901),  45  Sol.  J.  737. 

{y)  Per  Lord  Selborne  in  Hardy  v.  Folhergill,  13  A.  C.  at  pp. 
355  and  360. 
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The  ruocEDUuK  by  ^vl^cH  Contuacts  in  ruostuAiNT 

OK  Trade  can  be  Enforced. 

Th,.  l.ivacli  vi  a  contract  in  restiaint  of  trade,  a^ 

of  .nv  oll.rr  co.itract,  is  of  course  a  sul.ject  for  an 

,,(ion    fur   dauia^rs.     in    nnn.y    cases,   l.ovvever,   tla. 

,,„t.„„,ant  is  nut  "  worth  l-^vaer  and  shot,"  an.l  even 

it  this  l.e  not  tl...  case,  the  injury  to  the  plau.Utt's 
business  bv  the  couipetiUon  of  the  cU-fendant  is  very 
ina.le.iuat.lv  compensated  for  hy  thedan.a^'esa^vard..d. 
](  is  ni..n.  usual  tlieref..re,  for  the  plauitiff  to  apply  for 
,u  .a,j.."dio»,  since  this  is  a  far  more  effectual  remedy. 

Penalty    C'ir/«6f.-Contracts    hi    restrauit    of    trade 
.oni.thnes  contaui  a  provisi..n  that  a  fixed  sum  shall 
W  paid  hv  the  covenantor  hi  case  of  any  breach,  and 
,lH.  .piestion  then  aris.'s  ^vh.■ther  the  sum  named  is 
a  penaltv  or  liqui.lated  damages.     The  fact  that  the 
contract"  states  that   the  sum  is  liqui.lat.d   damages 
is  m.t  conclusive,  nor,  on  th.-  oth.-r  hand,  is  it  fatal 
to  the  plaintiffs  claim  that  the  sum  named  is  mentioned 
as  a  penalty  (c).     The  Court  must  take  into  consid.-ra- 
'tion  all  the  chcuinstances  in  order  to  ascertain  tht^ 
intention  of  the  parties.     If  the  parties  intended  that 
tl,e  named  sum  should  be  recoverable  over  and  over 
aaum  for  every  breach  of  the  covenant  then  the  sum 
umst  be  treated  as  a  penalty  ;   an.l  the  fact  that  the 
sum  is  to  b.'  paid  on  the  breach  of  any  one  of  a  variety 
(c)  S<,-u  SainUr  v.  Ftrrjuiion,  7  C.  B.  Tlti. 
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of  stipuliitions  of  different  degrw'S  of  iinpoitiiiice, 
althouf^'h  not  coiiclnsivc,  liiists  ii  pri'suinption  tliuf  u 
pi'iialty  was  iiilciukd  («). 

On  the  other  hand,  if  the  mtcntion  was  that  in  the 
case  of  a  substantial  broach  of  tin-  covenant,  tht-  sum 
should  be  paid  for  tho  loss  of  the  \vhol«'  matter  and 
that  thereupon  the  covenant  should  be  at  an  end,  tin? 
•sum  named  is  liquidated  damages  {!>). 

The  pldintilT  is  in  every  case  bound  to  elect  whether 
to  sue  fur  an  hijunction  or  for  the  sum  fixed  as  liquidated 
damages  (f).  If  he  elects  to  take  the  liquidated 
damages,  the  contract  is  at  an  end,  ami  he  camiut 
afterwards  obtahi  an  injunction.  On  the  other  hand, 
the  mere  fact  that  there  is  a  special  remedy  provided 
by  way  of  licpiidated  damages  or  penalty  does  not,  if 
the  plaintiff  elects  to  waive  this  remedy,  take  away 
the  prima  Jncic  right  to  enforce  the  agreement  by 
injunction  (cc).  This  point  has  frequently  arisen  in 
the  case  of  Bonds. 


if 


'II 


Injunction  in  the  case  of  Bonch.—ln  Hoicurd  v. 
Woodward,  Vice-Chancellor  Wood  -i  ;ked  the  ques- 
tion, "  Was  this  bond  an  agreement  that  the  defendant 

(a)  P.'A  V.  Brilixh  Antomobile,  1906,  1  K.  B.  425. 

(6)  Per  Crotnplon,  J.,  in  RtynoUls  v.  Bridge,  26  L.  J.  Q.  B.  at  p.  1 7. 

(r)  General  Accident  v.  Noel,  1902,  1  K.  B.  377. 

(cc)  If  the  penalty  does  not  exceed  £100  the  County  Court 
has  jurisdiction  to  grant  an  injunction.  Stiles  v,  EccleMon.  1903. 
1  K.  B.  544. 
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slxml.l  iu.t   i.n.otiM-  Nvithin    th.  s,...cin.<l  distant,  or 
u.s  it  an  .^Mv..uu.Ht  th.t   hr  mi^ht  practis..  tec  on 
....yuirnt  of  \m)l.  as  li-iuulatcd  dania-cs  ?  "     In  tha 
,,;..  tlu-  lu.n.l  contain...!  »o  com/m-/  not   to  practise 
within    the    im.scril.,..l    area,    hnt    th.    l-arn...!    \ic.- 
Chanc.-llor    inf.md   fr.nn    tho   r.'citals   an.l    from   tho 
surrounding    circnnistanc.s    tlu.t    th..    ..l>JK-t    of    tho 
;„Mvoni.'nt  ^vas  that  tho  dof.Mi.h.nt  should  n<.t  mtorforo 
with  th.>  i.laintitf's  husin.'ss,  and   an   injnncti.m  Avas 

th.'r.'f.u-f  -irantf.!. 

lu   a    lat.r    cas.-,   London   <nuJ    Yorhshre   Bank   v. 
Prift  ((?).  th.T.-  w.  IV  no  r.-citals  t..  the  hond.     ChifUj,  J., 
s.,id  •  "  I  do  n..t  f...l  c..n.p..ll..l  to  rely  on  th.-  ,.xist..nc.- 
of    recitals.     I    think    it    is    .(uite    snlV.ci.nt    to    look 
at   th.-  condition,  an.l    h.'arin;^   in   n.in.l    th..   cncun,- 
stanccs    nn.ler   Avhich    th.'    hon.l    ^vas    ^'iven    an.l    tho 
intcnti.m  of  th..  parti.s,  I  think  that  tho  fair  i^thod 
of   lookh.^   at    th..    iK.nd    i.    t..    take    th.-    agreement 
as    cxistinj^    in    th..    c.mditi.m    its.lf."     In    that    case 
th."  Court   h..l.l  that   the   hon.l   ^vas  merely  ^nven  as 
,n   additional   s.-curity.     In   the   National   Provinaal 
Bank  V.  Marshall  (e),  the  condition  of  the  bond  was  m 
language  affii-mative.     The  hond  ^vas  expressed  to  be 
void  if  the  obligor  (who  was  employed  as  a  clerk  by 
the  plaintiti'  bank)  should  pay  to  the  said  bank  the  sum 
of  mOl.  as  liquidated  damages  in  case  he  should  at 
any  time  within  two  years  after  having  retired  from 
Id)  56  L.  J.  Ch.  987.  (^)  ^  C.  D.  112. 
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iiii}-  tiiiiiloyiiiciit  in  any  eaitaeity  umltr  the  said  luiiik. 
or  ufU'i  liaviii;^  Ihc!!  (lisiiiisstil  tlui'froui,  accept  any 
('ni{)loyuunt  in  any  bank  not  conntctid  with  the  said 
bank  within  twenty  milts  of  the  said  bank.  In  this 
case  there  was  no  express  covenant  tliat  the  clerk 
should  not  inter  hito  any  other  employment  on  h'avin.u 
the  servici'  of  tlu;  plaintiff,  nor  were  there  any  recitals 
from  which  such  a  covenant  would  be  inferred.  It  was 
argued  for  thi'  defendant  that  thi'  meaning  of  the  clause 
in  the  condition  was  that  the  obligor  should  not  entir 
into  the  service  of  any  rival  bank  without  itaying  1000/., 
but  that  havhig  paid  that  sum  he  was  free  to  do  so. 

On  the  other  hand,  it  was  contended  by  the  plaintiffs 
that  the  condition  was  inserted  hi  order  that,  if  the 
plaintiffs  brought  an  action,  they  would  not  be 
embarrassed  by  having  to  prove  actual  damage,  but 
would  hi  any  case  be  entitled  to  recover  lOOOi. ;  but 
if  they  did  not  brmg  an  action  for  damages,  they  hud 
ail  alternative  remedy— viz.  to  enforce  the  agreement 
implied  hi  the  bond.  The  Court  of  Appeal  adopted 
the  \ .  w  put  forward  by  the  plaintiifs,  and  granted  an 
injunction. 


Personal  Services. — There  is  a  second  class  of  cases 
where  the  question  whether  a  contract  in  restramt 
of  trade  can  be  enforced  by  injunction  has  frequently 
arisen.  We  have  seen  that  a  covenant  to  work 
exclusively  for  one  person  is  a  particular  restraint  of 
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tra.U.,  and  that  such  a  contract  ^vill  h.  uphrM  hy  th. 
Court.    But  though  th.  breach  of  such  a  contract  is 
a  subject  f..r  an   action  for  aania^.s,   it  cannot   bo 
s,n.cificallv    ..nforcHl.      The    Court   .-ill    not   enforc 
.,u.cilic    iMrfornianc.    of    any    contract    invoUu.;4    ^ 
ju-rsonal  scrcicc.     To  this  rule,  hcm.v.r,  there  is  nn 
cxception-vi/.  that  ^vhere,  in  adcUtion  to  an  a  hruu.- 
tive  covenant  to  ^vork  for  a  particular  person,  there  .s 
an  expr..ss  negative  covenant  not  to  ^vork  for  anybody 
.Ise,  the  negative  chu.se  n.ay  be  enforced  by  injunc- 
tion     Thus   hi  Donnell  v.  IknucUU)   ♦»>'''*'  ^^''^^  "" 
agreement  between  a  iish  curer  and  a  manure  manu- 
facturer, by  ^vhich  the  iish  curer  agreed  to  sell  to  the 
,nam.facturer  all  parts  of  hsh  not  used  by  hnnmh.s 

busin..ss  for  the  space  of  t.o  years  ;  and  urtlu. 
agreed  that  he  ^vould  not  s..ll  durir.g  the  saul  space 
o?  two  years  any  hsh  or  parts  of  fish  to  any  ota.r 

manufacturer    whatever.     The    latter    part    of 
agreement  was  enforced  by  nu.  us  of  an  -J-ctu.n 
InL.m/<.yv.  mKy-r(,)therewasanaffum^^^^ 
covenant  by  tl.  defendant  Wagner  that  .l.ewou 
perform  at  Her  Majesty's  Theatre,  and  also  a  negatn 

one  that  she  would  not  perf<.in  elsewhere.     Lord  St 
Leonanls  enforced  the  negative  part  ^^^^^^^^^'^ 
,,  ..jurrction,  but  ho  expressly  stated  tha   r  there  Inu^ 
not     een  a  negative  stipulation  he  would  not  have 
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(/)  22  C.  i).  S3  J. 


(;,)  1  Do  G.  M.  &  G.  604. 
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t^riintod   ail   ii.ju'icti.n..    This   d.cision   was   f<.ll..\v.'.l 
in  tho  Ciistt  of  (Irimstnn  v.  CuumtKjhutn  {h). 

On    th.'    oth.T    hand,    where    there    is    simply    an 
iimrniatiw  cnvcnant  to  serve  one  person  or  to  ,)erf..rn. 
at  a  particular  place,  the  Court  will  ii..t  infer  a  nega- 
tive covenant  not  to  serve  some  other  master  ..r  not  to 
perform  elsewh."n«.     A  dictum  of   Lord  St.  Lrommh 
in  Lumhu  v.  Wagner  has  led  to  much  misconstruction. 
He  said  :    *'  In  all  sound  construction,  and  according 
to  the  tru(^  spirit  of  tiv  agreement,  the  ,.n-aj,'enient  to 
perform  for  three  months  at  one  theatric  must  neces- 
sarilv  exclu.le  the  ri-ht  to  p.^form  at  the  sam.>  tinu» 
ut  another  th.>atre  "  (0-     K  th."  whole  judgment  ho 
carefully  c.msidored,  it  will  he  seen  that  tlu'  learned 
Cliancellor  meant  that  to  perform  at  am.th.T  theatre 
would  even  hi  the  absence  of  a  ne^^ative  clause  he  a 
breach  of  the  agreement,  but  it  would  not  be  a  breach 
which   could    be   restrained    by    injuncHon.     In    two 
eases-viz.    Webster   v.    Dillon  {k)    and    Montague    v. 
I'7oc/cto«  (0-where   ther.^  was   mer.-ly  an  afikmativo 
covenant  to  perform  at  a  certain  theatre,  the  Court 
restrained  tlu-  defendant  from  performhig  elsewluae  ; 
but  both  these  cases  have  now  been  expressly  overruled 
bv  the  Court  of  Appeal. 

In  Whitwood  Chemical  Compamj  v.  Hardman  (»i),  tho 
defendant,  who  was  the  manager  of  a  manufacturing 


(h)  1894,  1  Q.  B.  12 


(0  1  De  G.  M.  &  0.  018. 


{k)  :J  Jur.  N.  8. 


432.  *  {I)  16  Eq.  18'J.      (m)  1891,  2  Ch.  416 
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coiiiiiujiy,  (•itvfiwntf.l  to  ^.'iw  tlir  iihiJr  ut  his  tiiiio  to 
till'    pliiiiitirrs   Idixini^s.     Kcbwirh,   .1..   Ii'l<l   <liiit    In- 
had  in  .  li.ct  foiilnict.'d  nnl  to  ^'i\v  liis  tiiiif  to  othiis, 
hut  to  t,'ivi'  his  time  iiiul  his  itowcis  to  this  itniticiihir 
conipaiiy,    iiikI    aceonlin^'ly    •,'iant(«l     an     injuiictioii 
rotiaiiiiii^'   thi'   (Icfiiithiiit    t'loiii  entiiiii}^   the   strvin- 
of  aiK.th.r  i-oiiipauy.     The  Court  of  Apinal  nvcis.d 
tliis  (Itcisiou,  aii.l  laid  down  th.'  law  that  in  no  east" 
of    ptisonal    services    can    an    injunction    he    ^^lantetl 
in    tlie   uhsence   of    an   expressed    ne^'ative    covenant. 
LukHcij,   L.J.,   reiuark.d  :    "  I  look   upon   Limleij  v. 
Wiujntr  rather  as  an  anomaly  to  h*'  followed  in  cases 
like    it,    hut    an    anomaly    which    it    woidd    he    very 
(lan{,'erous  to  extend."     Kuy,  i...T.,  said  :    "  1  do  not 
know,  with  the  exception  of  the  two  cases  of  Wehsfer 
V.    Dillun   anil    Monhiijue    v.    Fhchion,    of    any    case 
whatever  in  which  that  very  extraordinary  jurisdic- 
tion of  },'rantin^  a  pariUd  specific  pcrjormance  hy  way 
of  injunction  where  the  Court  could  not  enforce  (he 
wholi'  of  the  contract  has  ever  heen  exercised  in  the 
case  of  hired  sen-ants." 

Li  the  case  of  personal  services  u  contract  to  siave 
one  person  exchsiicUj,  although  it  implies  a,  negative 
!stii)ulation  not  to  serve  any  other  person,  does  not 
amount  to  such  un  express  negative  covenant  as  can 
he  t'liforced  hy  injunction  (h).     It  has  ht-en  held  hy 

(rt)  Mutual  Reserve  Fuitd  v.  Xnr  York  Lift  (lbU7),  75  I..  T. 
o2S  . 
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Kckncich,  .!.(").  »ti''«  wli'i"  ii  .•(iiiliact  itlatiii-,'  in 
IMTSdiiiil  MTvicis,  iiWlutu<.'h  jK'Kiitivt'  ill  fniiii.  is  atVuiiiii- 
livr  ill  Milistancf,  an  iiijiiiictioii  »iii;.'lit  uol  l<»  I"' 
^raiitid  ;  iiiul  this  dfcisiou  1ms  ln'cii  {ollowtd  l»y  Kiv, 
.1.,  in  a  sulisriiuiiit  t-ase  (/»). 

All  that  tlif  C'ouit  of  Apptal  «li  citli  .1  in  W  hi  timid 
Chcmiail  Comimiiij  v.  Hnrdman  was  tliat  in  uidrr  to 
i-nfoict'  a  contnict  of  cxc-lusivi'  sfivici'  liy  injunction 


tl 


it-t'f    inii 


4    !»('    a    distinct    Ul■^'ativ(■    >ti|»ulalion.     A 


fuitlu'i-  qiU'stioii  has,  howtvtr.  hf.n  rais.d  hy  snl.- 
s('(|iu'nt  cases— viz.  whcthtr  an  injunction  uill  I'c 
granted  when  thtic  is  a  tlisthict  n.^ativf  stijailatioii, 
hut  such   stipulation   is 


s»'iviC"s    m    Av 


not  conf'aed   ttj    the   special 
hich    the    covenantor    is    eii}^a^,'ed,    hut 

L'  the  feiin 


■xteiids  to  all  khids  of  cniploynient  duiin 


>f 


ol  service 


(laiir 


Li  Khrnuut  v.  liarfhohview  (q)  the  defeii- 
traveller  for  a  linn  of  wine  merchants,  ujireed 


(o  devote  his  whole  time  aiic 


I  attention  to  their  hiisi- 


lles^ 


for  a  term  of  ten  vears.  and  stiiuihited  that  lie 


v.-ould    not    "  ill    any    nianm 


r    directlv    or    hidirectix 


(■n^M^'e  or  employ  liimself  in  any  other  husiness,  or 
transact  any  husiness  with  or  for  any  person  or 
lU'isons  other  than  tlie  tirm  durin^j  tiie  continuance 
of  this  agreement."     It  appears  tliat  the  engaKemeiit 


of  the  defendant   was  nt 
(o)  ])arin  V.  ForeiiKiii 


({))  Kirchmr  d:  Co.  v 
(q)  1898,  I  Cti.  071. 


■ver  legally  determined,  hut 

.  185)4.  :J  Cli.  6.">4. 

,  Oruban,  1909.  1  Wi.  413. 
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that  ho  left  tho  service  of  the  phihitilfe  ami  entered 
that  of  a  rival  firm.     Bormr,  J.,  held  that  the  nega- 
tive "stipulation   was  inireasonable,  and  ousht  not 
to  be  enforced  by  the  Court."     It  is  submitted,  how- 
,>vor    that   the   use  of   the  word   "  unreasonable "  w 
misleading.    It   is   perfectly  clear   that  the  contract 
was  good  in  law,  and  that  damages  could  have  been 
recovered  for  the  breach.     It  was  a  question  not  as 
to   the   reasonableness   of   the   contract,   but   of   the 
procedure    bv    which    it    might    be    enforced;     and 
although    av    hyunction    in    the    full    terms    of    the 
necrative  stipulation  would  have  reduced  the  employi 
tol  state  of  slavery,  it  is  suggested  that  an  injunction 
of  a  more  limited  character  might  have  been  granted 
so  as   to  restrain  the  emploiji  from  entering  mto  a 
competing   business.      Warrington,  J.,   has,  however, 
held   that  unless  the   negative  clause   is   severable, 
the  stipulation  cannot  be  enforced  by  injunction  (r). 
In  Eobimon  v.   Heuer  {rr)   the  negative  stipulation 
applied  both  to  any  business  similar  to  that  of  the 
covenantee,  and  also   to  "  any   other  business  "  ;  so 
that  the  contract  was  clearly  severable.    An  mjunc- 
tion  was  granted  by  th(>  Court  of  Appeal  durmg  the 
residue  of  the  term  of   engagemiat  (viz.  two  years), 
restraming    the    defendant    from    engaging    in    any 
competing  business. 

(r)  Chapman  v.  Weslerby,  1'J13,  W.  N.  277. 
(rr)  1898,  2  Ch.  451. 
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Discretion  oj  the  CourL-No  doubt  in  granting  an 
injunction  to  onforce  a  contract  of  exclusive  service 
the  Court  will  exercise  a  very  great  discretion,  and 
it  is  presumed  that  a  contract  extending  to  the  lifo 
of  the  covenantor  would  in  no  case  be  enforced  in 

this  manner. 

Tlie  question  in  what  cases  the  Court  will  hiterfere 
by  injunction  does  not  seem  to  be  very  clearly  settled, 
or  to  rest  on  any  very  definite  principles  (s).     It  was 
said    bv    Lord    Hatlicrley,    when    Vice-Clumcellor  (/), 
that  "where  a  partv  seeks  such  an  injunction  {i.e.  an 
injunction  to  r.-strain  the  breach  of  a  negative  clause 
in  an  agreement),  the  terms  on  which  it  is  granted 
are  his  acting  up  to  the  agreement  in  all  respects  on 
his  part ;   the  moment  he  fails  on  his  part  to  perform 
any  of  the  acts  which  he  has  stipulated  to  do,  the 
injunction  is  dissolved  and  the  parties  are  in  statu 
qmr    Applving  this  principle,  it  is  clear  that  m  the 
case  of  a  contract  of  exclusive  service,  if  the  employer 
ne-lected  to  employ  the  workman  or  pay  him  a  salary 
he'could  not  enforce  the  negative  part  of  the  contract. 
If    however,  the  contract  of  service  provides  for  the 
plyment  of  a  fixed  salary,  the  Court  will  not  hnply 
a  term  to  provide  the  servant  with  work  (it). 

With  regard   to  interlocutory   relief   the  Court   of 

(,,)  Per  Jessel,  M.R.,  Fotl^rgill  v.  Rowland,  17  Eq.  141. 
(/)  Stacker  v.  Wedderbnrn,  26  L.  J.  Ch.  717. 
Z  .^nmer  v.  Sawdon  ^-  Co.,  iyoi.  2  K.  B.  653. 
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course  ox.rciscs  a  vory  wide  discrotion.  An  interim 
injunction  ought  not  to  1„.  gnintcd  on  a  prima  Jaoic 
cas,.  if  the  Court  is  .satisfied  that  it  would  cause 
nnparalde  damage  or  might  prevent  the  defendant 
from  earning  his  Hvelihood  (u). 

Form  of  Itijundion.—The  injunction  should,  it  is 
sul.niitted,  follow  the  i)recise  language  of  the  contract, 
or  (if  the  contract  is  severable)  of  that  part  of  the 
contract  which  is  enforceable.  This  is  the  almost 
inviuiahle  practice  at  any  rate  in  England.  All  that 
the  Court  has  to  do  "is  to  say  by  way  of  injunction 
thai  which  the  parties  have  already  said  by  way  of 
covenant  "  (iv).  It  has,  however,  been  held  in  Ireland 
that  the  Court  may  exercise  a  discretion  as  to  the 
period  for  which  ihe  injunction  should  be  granted  (x). 

Wrougjul  Dismissul-ln  the  last  edition  of  this 
work,  the  question  was  raised  whether,  if  an  employer 
has  wrongfully  dismissed  the  employe,  he  can  enforce 
by  nijunction  a  contract  not  to  trade  after  the  deter- 
nihiation  of  the  engagement.  This  point  has  now  been 
decided  by  the  House  of  Lords  in  the  case  of  General 
Bill  Postvuj  Co.  V.  Atkinson  (y),  and  it  has  been  held 
that  the  wrongful  dismissal  amounts  to  a  repudiation 

{')  Palttce  Theatre  v,  Clethsi/  (1909),  26  T.  L.  R.  28. 
(tv)  Doherfi/  V.  Allman,  .'$  A.  C.  at  j).  720. 
(X)  Ciis-sen  v.  O'Connor  (189;j),  ;{2  L.  1{.  Ir  330 
(U)  1909,  A.  C.  118. 
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of  the  ontirn  contract  l)y  the  employer  so  that  tho 
eviploijc  is   f'ntitK'd  to    treat   the   contract   inchulinf;; 
the  restriction  on  trade  as  rescinded,  and  at  the  same 
time  recover  damages  for  wrongful  dismissal.     Thin 
principle  was  applied  and  extended  by  the  Court  of 
Appeal  in  Measures,  Ltd.  v.  Measures  (2),  where  the 
wrongful  dismissal  was  not  the  voluntary  ad  of  the 
plaintitT  company  ;    but  resulted  from  the  fact  that 
the  plaintiff  company  was  unable  to  pay  its  debts. 
It  was  held  by  the  majority  of  the  Court  that  it  was 
not   necessary    that    the    breach    committed    by    the 
plaintiff  should  be  "  wilful  in  the  sense  of  being  inten- 
tional."    Buckley,  L.J.,  however,  delivered  a  dissenting 
judgment,  and  it  is  worthy  of  notice  that  six  years 
previously  "^he  Court  of  Appeal  arrived  at  a  diametri- 
cally opposite  conclusion  in  a  precisely  similar  case  (zz). 
In  each   case   the   defendant  was  a  dii-ector  of   the 
Company  appointed  for  a  term  of  years  ;  and  in  each 
case  the  actual  dismissal  of  the  defendant  was  the  act 
of  a  receiver  for  debenture  holders  appouited  by  the 
Court.     The  decision  in  Telegraph  Despatch  Intelligence 
Co.  V.  M'Lean  (a)  already  referred  to  is  distinguishable 
because   there   the    plaintiifs  deliberately    broke  their 
agieement  with  the  defendant,  part  of   which  they 


H 


(2)  1910,  2  Ch.  248. 

(zz)  Webtead  v.  Hadley,  1904,  21  T.  L.  R.  I60. 

(a)  L.  R.  8  Ch.  658. 
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were  seeking  to  enforce  against  him.  The  decision 
in  Measures,  Ltd.  v.  Measures  seems  to  establish 
that  any  wrongful  dismissal  whether  deliberat(>  or 
involuntary  releases  the  employe  from  his  restrictive 
covenant.  In  the  case  of  employes  of  a  company 
who  arc  not  directors,  a  comindsory  winding  up  or 
tho  appointment  of  a  receiver  and  manager  in  a  deben- 
ture holder's  action  operates  as  a  wrongful  dismissal, 
but  it  has  been  held  that  a  voluntary  winding  up  does 
not  have  this  effect  on  the  ground  that  there  is  no 
change  in  the  personality  of  the  employer  (b). 

The  right  to  enforce  a  contract  in  restraint  of  trade 
may  be  waived  by  delay  or  acquiescence  (c). 

(ft)  Midland  Counties   IHdrict  Bank,  Lid.  v.   AUicood    1905 
1  Ch.  357. 

(c)  Mnythornc  v.  Palmer,  11  Jur.  N,  S.  230. 
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WHICH    HAVE    been    THE    SUBJECT    OF     CONTRACTS   IN 
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I* 


ii 


(     128    ) 


u 


Itl 


APPENDIX 

Schedule  of  the  Principal  Trades  and 

OF  Contracts  in 


H'lii 


mi 


Trade  or  Pro- 
fession. 


Accountant 


Advortisinj; 
Agent 

Architect 


Architect 
Baker 


Builder's  Mer- 
chant 


Butcher 


Eestrietion  as 
to  Time. 

Restriction  as  to  Space. 

Restriction  aa 
to  Persons. 

None 

None 

Clients  of  the 
covenantee 

Six  years 

England 

None 

None 

United  Kingdom 

None 

Five  years 

10  miles  from  f 'irditT 
Town  Hall 

None 

Ten  years 

10  miles  from  Broms- 
grove  Town  Hall 

None 

Five  years 

Parish  of  St.  Andrews 

None 

14  months 

None 

Customers   of 
the    cove- 
nantee 

14  years 

30  miles  from  Town  Hall, 
Bournemouth,    and    Bar- 
gate,  Southampton 

None 

None 

Five  miles 

None 
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Professions  which  have  been  the  Subject 
Hestraint  of  Trade. 


Relation  ot 
Parties. 

Decision. 

Name  of  Case. 

Reference. 

Employer    and 
employe 

Valid 

i                ■    " 

Brown  i:  ilariwr 

C.S  L.  T.  4SS. 

Partners 

I      Valid 

Isitt  i:  Ganson 

43  iiiA.  J.  744. 

Employer    and 
employe 

Void 

Stuart  v.  Halstead 

.15  Sol.  J.  r/.ts. 

Employer    and 
employe 

Valid 

Robertson  v.  Wiil- 
mott 

1901',  W.  X.  i.M 

Employer    and 
employe 

Valid 

Gadd  V.  Thompson 

i 

1911. 1  K.  n.  :wi. 

Vendor    and 
purchaser 

Valid 

1      Mitchel  V.  Reynolds 

1  f.  Wnis.  isl. 

Vendor    and 
purchaser 

Valid 

Rannie  v.  Irvine 

7  M.  i  G.  !)r«0. 

Employer    and 
employe 

Void 

Hooper  V.  Willis 

94  L.  T.  r,24. 

Vendor    and 
purchaser 

Valid 

Elves  I'.  Crofts 

IOC   B.  2tl. 

i 


0. 
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Trade  or  Pt" 
fession 


Butcher 


Brewer 


Carrier 


Restriction  as 
to  Time. 


Restriction  as  to  Space. 


So  long  06  the  j     Ten    miles    of    Royal 
covenantee  Exchange 

carried  on 
businesE 

Two  years 


2   mileB  from   Molton 
Market,  Portsmouth 


Ten  years 


During        ser- 
vice and  two 
years   after- 
wards 

Two  years 


None 


None 


20  miles  of  Stoke 


Two  years      1  100     miles     of     general 
I    post-office  in  Cardiff 


None 


I  Lifetime  of 
covenantor 


I  London    and     numerous 
I  other  towns 

I 

I  None 


BestrictiOD  a 
to  Fersoni. 


None 

None 
None 
None 

None 
None 
None 


Coal  Merchant 


Dentist 


Draper 


12  months      !  London,    Liverpool, 

Birmingham,  New- 

York,  or  within  50 
miles'  radius  of  each 
place 


Nine  months 


None 


None 


None 


London 


All  the  world 
except  the 
covenantee 

None 


None 


100  miles  from  York 


None  I  Half-mile  of  Drury  Lane 


None 


None 


None 
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BAlktlon  ot 
Pwtlu. 


Vendor    and 
purchaaer 


Deoiiion. 


Valid 


Name  of  Cau. 
Hill  &  Co.  V.  Hill 


Employer    and  Void 

employ^ 


Ijoasor    and         i       Void 
lessee     of     a 
brewery 


Rflference. 
65  L.  T.  769. 


Employer    and 
employe 


Void 


Packer  v.  Huggins  Unreported, 

Warrington,  J., 
March  18,  1914. 

Hinde  v.  Gray       I    1  M.  &  Gr.  195. 


Allsopp    V.    Wheat- 
croft 


Employer    and  |       Valid  Showell  v.  Winkup 

employe 


Employer    and  Valid 

employe 

Vendor    and  Valid 

purchaser 

Employer    and  j       Valid 
employ^ 


Employer    and 
employe 


Held  good 
except  as 
to  Birm- 
ingham 


Employer    and  Void 

employ^ 

Employer    and  Valid 

employe 

Employer    and  |        Void 
plos  ■ 


employ^ 

Imploycr 
employe 


Employer    and  j       Valid 
Dio: 


Rogers  i'.  Maddocks 
Archer  v.  Marsh 
Wallis  V.  Day 


Davies,  Turner  &  Co. 
V.  Lowen 


Ward  i;.  Byrne 

Mallan  v.  May 

Homer  v.  Graves 

Chesinan  v.  Nainby 


L.  R.  1.5  Eq.  51>. 

BO  L.  T.  389. 
1892,  3  Cu.  Ue. 
6  A.  &  E.  909. 
2  M.  &  W.  273. 

»)4  L.  T.  655. 


5  M.  &  W.  548. 
11  M.  &  W.  633. 
7  Bing.  736. 
2  Ld.  Raym.  1469. 
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Trade  or  Pro-      1     Iterttictlon  «  R„trictlon  «.  to  »p.c«.         '^„**ttn/* 

(ession.  to  lime. 


(essinn . 
Draptr 

(irocer 


Hay  and    Straw 
Merchants 


Manufacturer 


None 
Six  months 
Two  years 
One  year 
None 
14  years 
None 
None 
Three  years 

25  years 

Duriiiii     en- 
i    gageuient 

i 
I 

!        None 
Meat  Importer  i     One  year 
Milkman  24  months 

24  months 


Two  miles  None 

Half  a  mile  of  cove  None 
nantee's  premisro 

Two  miles  from  shop  at  None 
Southend 

United  Kingdom  I        None 

Two  miles  None 

None  None 


200  miles  from  Birming-  None 

ham 


None 
None 

None 
None 


Customers  of 
covenantee 

None 


None 


All    persons 
other     than 
the       cove- 
nantee 


2o  miles  from  Dudley       I        None 


United  Kingdom  None 


Five  miles  of  Northampton         None 
Square 

Three  miles  of  Grosvcnor  None 

Square 
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!<•  laiion  ol 
Putter. 


Voiiilor    and 
purchamT 

Ejiployor    and 
fin  ploy  e 

Bmployer    and 
imployd' 


Km  ploy 
I'rapu 


'cr    and  I 
I  ploy  6  I 

Kmployer    and  | 
em  ploy  e 

Licensor  and 
lifi-nspe 

Vendor    and 
purchaser 

Kmployer    and 
empioyt- 

Kmployer     and 
empioy6 


Vendor     an<l 
purcliaser 

Employer    and 
employe 


DecbloD. 
Valid 
Valid 
Void 
Valid 
Valid 
Vali<l 
Valid 
Valid 
Valid 

Valid 
Valid 


Kmployer     and  i       Valid 
employ"'-  ' 

Employer     and  Void 

employe  | 

Employer     and  '        Valid 
emplovi- 

Kmployer     and  \'alid 

employe 


Name  of  Caiv.         '  Reference. 

Hramiiton  v.  Bctldowil  WM'-  B.,  N.  H.  r>M. 

Watts  r.  Smith      |       •«  L.  T.  4r.3. 

1 

Pearks  t.  Cnllcn  j  28  T.  L.  R.  371. 

Underwood  r.  Barker  '  1809.  1  Ch.  300. 

I 
Hood   Jt    Moore's        ,      81  L.  T.  UIO. 
Stores  1'.  Jones         , 

Jones  r.  Ltes  1  H.  i  N.  189. 

I 

Harms  r.  Parsons  32  Beav.  :j'_'M. 

Mills  r.  Dunham  1891.  I  <'h.  riTii. 

I 

Badische   Anilin    v.     i     1892.  3  Ch.  447. 
Schott.   Segner  & 
Co. 

Nordenfelfs  case       1     1894.  .A.  C.  535. 


\Vm.    Kobinson   v. 
Heucr 


Haynes  i>.  Uoman 
Nevanas  c.  Walker 
Proctor  v.  Sargent 
Benwell  v.  Inns 


1898.  2  Ch.  451 


1899,  2  Ch.  13. 


1914.  1  Ch.  413.     1 


2  M.  &  (Jr.  20. 


24  Beav.  307. 


i' 


,1 

a". 

t,i 

I 


u:f 


w 
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Trade  or  Pro- 
feialon. 


Milkman 


Millt-rs 


Newspaper  pro- 
prietors 

Oil  Seller 


Rciitrirtion  an 
to  Time. 


24  inonthH 
24  monttiH 

None 

Notif 
Two  year* 

None 

None 
Five  years) 

None 
12  months 


RrAtrirtlon  a»  to  Hpai-i-. 


Reittrietkm  m 
to  Ppmodh. 


■|w(.     niiliH    .if     Hri.\ton  j         Nm*'' 
Uairy  j 


Sonf 

None 

None 

Five  milef  i<f  covenanter  - 
place  of  lniBint'c-'  "t 
Cardiff 

Neighbourhood  ol 
Southampton 

None 
United  Kingdom 


!  Cuatomcrw    of 
■     covenantee 

('iiitomerri    of 
covenantee 

Customers    of 
covenantee 


None 


None 


Customers    of 
covenantee 

None 


20  miles  from  Town  Hall.  None 

Sheffield 

Eight   miles  of  General  None 

Post  Office 


Three  years    !  15    miles    of    Royal    Ex-  None 

'  change 


Patholotfist 
Publisher 


None  I  One  mile  of  Cambridge 

Road.  Kilburn 

Life  of  cove-      1  10  miles  from  62,  Queen 
nantor  I  Anne  Street 

Ten  Vt>ar3         City  of  London  or  within 
'       '  20  miles  thereof 


None 
None 
None 
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I 


lUlatton  <>( 
Part  ie  It. 


Ktuplo.V'"''     '''"' 
rtnployo 

Employr    nnd 
employ^ 

HinplDyt^r    and 
unipioye 

Employer    and  |       Valid 
dIo 


employ6 

Employer  and 
employ* 


Vendor    and 
purchaser 


IXicUiiu  Name  i)(  Case. 

VaU<l  Cornwall  v.  Hawkins 

I 

Fellow*  r,  Wood 

Baine*  •'.  Cieary 

Batho  I'.  Tank'' 

Evaai »'.  Ware 


Vnli.l 
Valiil 


Valid 


Valid        !    Stride  v.  Martin 


Employer     and  \       Valid        i  D«bowski  &  Son  v. 
employ*  i  1 


Qoldstein 


Employer    and 
employ^ 

Employer    and 
employ* 


Void        I  Henry  Leetham  i . 
John3tone-\Vb.ite 


Void 


Leng  &  C"o.  r. 
Andrews 


Employer    and  |       Valid        i  Middleton  . .  Brown 
emplo' 


Kfjereurc. 

4 1  L.  .1.  C  h.  4:J6.    I 

I 

I 

5ftL.  T.  si:*.     ! 

as  ('.  U.  154. 
\V.  N.  1892.  Htl. 
18tt2.  3  Ch.  502. 

77  L.  T.  tiOO. 
1896.  1  Q.  B.  47H 
1907.  1  Ch.  322. 
1909,  1  Ch.  763. 
47L.  J.  Ch.  411. 


Perls  ,.  Saalfeld  18fl2-  2  Ch.  149. 


employ*  I 

Employer    and  Void 

employe  \  Becauae  not 

i  restricted  ; 
'  to  the  i 
i  business  j 
of  cove-  1 
I    nantee. 

Employer     and  '        Valid  Jacoby  r.  Whitmoro 

employp 

Employer     and  i         Void  Eastcs  r.  Russ 

empioy6  ' 

Employer    and  !       Valid  Welstcad  r.  Ha.lloy 

cuiploy6  ' 


:V2  W.  R.  18. 
1914.  1  Ch.  468    1 

! 

21  T.  L.  R.  I<i5. 


i:u; 


Al'l'RNDi..     .. 


Trade  or  Pro-      i    llcstricUoii  »■«    '       iicstriction  as  to  Spuoe.  "to'per.«)'iiH!''* 

les^ioIl.  I         to  rum'.        ;     ^ 

10  niilfs  from  Town  Hall,  ;         None 
Croydon  | 

150     inilos    of    City     of  |         None 
London  J 

(Jreat  Britain  i  None 

None 

Spvon   miles  of   Walsall   :  N'oni' 

50   mill's  of   Weymouth  Norn 


Cityof  lionilon.  Middlesi'x  Xom- 

and  Esacx 


Saddl.r 

21  years 

Solicitor 

None 

20  years 

None 

Xiine 

None 

None 

21  yours 

Stockbruliei 

20  years 

Clients         of 
!     covenantee 


Surgeon 


14  years 
None 
None 
None 


'  Life  of  cove- 

I     nantee 

I 

So  long  as  the 
covenantee  or 
his  assignx 
should  earry 
oil  business 


21  miles  of  Torquay 
50  miles  from  CardiH 

iVn  miles  from  Thetford 

Seven    miles   of    Maceles- 
tield 

Stourport 

2i  miles  of  Dorset 
Crescent 

12  miles  of  Weymouth 
Ten  miles  of  Newiek 


None 
None 

None 
None 
None 
None 
None 
None 
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Ueliitioii  of 
Parties. 


Vendor     and 
purchaser 

Vendor    and 
purchaser 

Vondo"    and 
purchaser 

Employer    an<l 
employe 

Employer    and 
employe 

Employer  and 
employe 

Employer    and 
employe 

Employer    •     ' 
employe 

Employer     and 
employe 


Employer     ami 
finploye 

Employer     and 
employe 

Employer     lud 
employe 

Partners 


Employer    and 
employe 

Employer    antl 
ernuloye 


DecUiou. 

Valid 

Valid  ? 

Valid  ? 

Valid 

Valid 

Valid 

Valid 

Valid 

Valid 

Valid 
Vali.l 
Valid 
Valid 
Valid 
Valid 


Name  of  Case. 
Jones  r.  Heaven 
Bunn  V.  Ouy 
Whittaker  v.  Howe 
Nicholh  r.  Strctton 
Duijrnan  r.  Walker 
Howard  r.  Woodward 

May  r.  O'Neil  44  L.  J.  Ch.  twio. 

Dendy  r.  Henderson  •»  Exch.  I'tl. 

Lvddeii  .'.  Thomas  '7  T.  L.  K   450 


Reference. 

4  C.  I).  tiSti. 

4  East,  IW. 

3  Beav.  'AM. 
10  Q.  B.  340. 
28  L.  J.  Ch.  8fi7. 
:14  L.  .J.  Ch.  47. 


Davis  i:  Mason 
Sainter  r.  Ferifuson 
Hastings  v.  Whitley 
Atkyns  v  Kinneir 


5  1'.  H.  IIS. 
7C.  H.  710. 
->  Ex.  Oil. 
4  Ex.  770. 


Fox  I'.  Scanl         !         ^t''  l^^nv.  327.  | 

i  . 

i  ' 

Oravely  r.  Barnard     !  I..  K.  IS  Eq.  5 IS.  i 
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Trade  or  Pro-      ,    Rejirirtion "   i       RestrictionastoSp.ee.      :   ^^'Vl^/j?"."" 


feulon. 
Surgeon 

TaUor 


to  Time 


None 


Three  years 


Ten  miles  of  Newtown 
Five  miles  of  Walsall 


Three  years        Ten  milea  from  Charing 
I  Cross 


None 

Wine  merchant  ;     Two  years 
None 


2U  miles  from  Cornhill 

None 
50  miles  from  Burton 


to  Persons. 
None 

None 

None 
None 
None 
None 


'^W 


Appendix   A. 


139 


B«lation  of 
Parties. 


Employer    and 
employe 

Employer    and 
employ^ 

Employer    and 
employ^ 

Vendor    and 
purchaser 

Emplojrer    and 
employ^ 

Employer    and 
employ^ 


Name  ol  Cose. 


Ueference. 


Palmer  v.  Mallet 
Everton  v.  Longmore 
NicoU  ('.  Beere 
Bolfe  V.  Rolfe 


Rousillon  t'. 
Rousillon 


3tl(\  D.  411. 
15  T.  L.  R.  356. 
63  L.  T.  C5'J. 
15  Sim.  88. 
14  C.  D.  361. 
Parsons  v.  Cotterill    |        56  I-.  T.  839. 
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APPENDIX  B. 

Instances  of  General  Restraints,  i.e.,  Eestraints 
IJNBEaTBicTED  AS  TO  Spoce  OR  Persotis.* 


s. 

'». 

lo. 

II. 

12. 


Ward  I'.  Byrne 
iiindc  V.  O""^/ 
Whittaker  ».  iiowc 
Allaopp  V.  VVheatcroft 
Kousilion  I'.  Housillon 
Badiache     Anilin     und 

Soda  Fabrik  v.  Schott, 

St'gner  &  Co. 
iMoeiiich  v.  Fenestre 
Nordenfelt's  case 
Underwood  v.  Barker 
British  Mannesmann 

Tube  Co.  V.  Phillips 
Uowden  &  Pook,  Ltd. 
Pook 


...  UIWB)  5  -M.  &.  W.  548  Void 
...  (1840)  1  .M.  &  Gr.  I'.t'i  Void 
...    (1841):{  H.av.  ;i!s:J  Valid 

(18721  L.  11.  !.">  Kq.  W»  Void 
...    (lH80)li.K.  I4(.'.  U.:J.'"il    Valid 


13 


14 


LamsoD  Pneumatic 
Tube  Co.  V.  Phillips 
White  Tompkins,  & 
Courage  v.  Wilson 
Henry    Leetham     o. 
Johnstone-White 
15.  Stuart  f.  Halstead 
I  tl.  Continental  Tyre  & 

Rubber  Co.  v.  Heath 
17.  Nevanaa  v.  Walker  it 
Foroman 


1..  It.,  1892.  .tl'h. 
44^ 


Valid 


(1892)  til  I..  .J.<'li.  T:57  Valid 

18M4,  A.  C.  535  ...  Valid 

1«W,  1  Cli.  30<>         •  Valid 

1903.  18  Sol.  .).  117  ...  Valid 

1!MM.  I  K.  B.  45        ...  Vuid 

(1904)  !»1  L.  T.  3(13  ...  Valid 

(1907)23  T.  L.  R.  409  Valid 

H»07,  1  Ch.  322  ...  Void 

1911.  .55  Sol.  J.  598  ...  Void 

1'j!3.  29  T.  L.  K.      ...  Valid 

308 

1914,  ICh.  413  ..  Void 


Sed  qu:iTe 


*  The  deoi^i.,ns  in  Leather  Cloth  Co.  ..  Lorsont  »  ^q^  3«;  <j'««t«''.''  '' 
Middkton  17  T.  L.  R.  373,  and  Caribonium  Co.  v.  Le  Couch,  109  L.  1.  .{«fi. 
587.  are  nut  included  in  this  list  since  they  relate  to  secret  processes. 
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accohntant,  38. 
Acquiescence,  125. 
Adequacy  of  Considkhation.  2+ 
Apprenticeship, 

articles  of,  1 10. 
Aeea  of  Resteaint,  37  -43. 
Assignment  of  Benefit,  107—101). 
Assistant,  90. 

At.  any  time  heeeai-ter.  104. 
Author  and  Pubushek,  17. 

Bankbtjptcy,  113, 
Bonds,  115—117. 
Business, 

aiTiingements,  102. 

do  businestj,  9fi. 

transiictions,  80. 
Butcher, 

meaning  of,  98. 

Carry  on,  87 — 00. 

Cuassification  of  Restraints.  Chapter  II. 

Clients, 

meaning  of,  9(i. 
Combinations, 

preventing  couipt'tition.  5b— SO. 

regulating  prices,  60 — 1)5. 

regulating  wages,  hours  of  employment,  etc.,  65-75. 

Competition, 

contracts  preventing,  49,  56,  102. 

meaning  of,  101. 
Conceened  in,  95. 
Consideration,  Chapter  III. 
CoNSTEUcnoN,  Chapter  VII. 

CONTINtJATION   OF  EXISTING  SERVICE,  25—26. 
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CooNTY  CocBT  (jurisdiction  of),  115. 

CtTSTOMERS   OF  COVBNANTEB,  13. 

Damaoes, 

fixed  by  contract,  105,  115. 
Death  of  Covenantee,  109. 
Dentist,  37. 

DiCnONABY, 

use  of,  86,  87. 
Discretion  of  the  Cooet,  122. 
Dismissal, 

wrongful,  109,  123. 
Distance, 

how  measured,  103. 
Distinction  bbtw«»»  Classes  of  Rbstbaint,  50—52. 
DocTOB,  38. 

DSAPBB, 

meaning  of,  LTO. 
Duration  of  Restbaint,  35, 103. 

Election  betwebh  Remedies,  115. 

Engage  in,  92. 

ENOKOSSING,  RBOBATDJO,  AMD   Jt'oeestalung,  62—63. 

Evidence  as  to  Reasonablxness,  46. 

ExcLtJsivB  Sbevicb,  U— 13, 117—122. 

"  Exclusively  "  (contract  to  serve),  120. 

?'obeion  Countbibs,  21— 22. 
Feauds, 

statute  of,  28—29. 

General  Restraint,  18—21. 

Goodwill,  107. 

Gross, 

assignment  in,  108. 

covenant  in,  53. 

Hard  Bargain,  26. 
Hereafter, 

at  any  time,  1U4. 
History  of  thb  Doctrine,  3-7. 
Hosier, 

meaning  of,  100. 
HousB  Aqbnt,  90. 


Index. 
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Illxoal  Societies,  65—72. 

Isn-ucATioN  or  Ter.m  is  Coktract,  30.  86,  106. 

Infants,  109—112. 

Injunction, 

when  granted,  114—123. 
Inteiussted  in,  93. 
Interim,  123. 

form  of,  124. 

Limit  of  Time  and  Space,  35  et  stq. 
Literal  Construction  not  Adopted.  77. 

Manner  is  which  Trade  is  Worked.  14—15. 
Monopoly,  4,  60—65. 
Mutuality,  12. 

Name, 

restraint  as  to.  18. 
Nature  o»  Employment.  44. 
Nature  or  Trade,  37. 
Negative  Covenant,  121. 
Neighbourhood,  103. 

Onus  of  Proof,  20,  35,  111. 
Overlapping  Trades,  97. 

Parcelling  out  a  Trade.  57. 
Parol  Evidence  of  Consideration,  2!). 
Partial  or  Particular  Restraint,  10—18. 
Particular  Commodity, 

restraint  as  to,  16 — 17. 
Patent-Agent,  89. 
Patents  and  Ijbsigns  Act,  15. 
Penalty  Clause,  HI,  114. 
Performance, 

meaning  of,  96. 
Personal  Services,  117—122. 
Persons, 

restraint  particular  as  to.  11 — 14. 
POPULOUSNESS  of  Area,  37. 
Prices, 

fixing,  60—65. 
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PROCEnrRE.  114—123. 

PrBLir  I'oi.K  Y.  1  -3.     •'1»^  ««'^  (*hapter  \'. 

Hadu'S. 

how  int-asured.  103. 
Ratification.  112. 
Reasonableness,  rhipt*^  IV. 
Receiver,  8H,  100. 

Seal. 

contracts  under,  28. 
Secret  Process,  19. 
Skt  Up, 

in  practice,  98. 
Severance  of  I'ontraci— 

(1)  a«  to  places,  81     82. 

(2)  as  to  persons,  82—83. 

(3)  as  t«  iiaturt"  of  trade,  83 — 81. 
Similar  Business,  101. 
souciting 

customers.  50,  89. 
Solicitor,  38,  89. 
Space, 

limit  of,  37-4.3.     And  sm  ApiH-mlix  I.. 
Substituted  Agreement,  112. 

Technical  Terms,  8t'). 
Theatrical  Contracts.  39.  97,  118. 

Time, 

limit  of,  35-36,  104. 
Thade  Secrets,  19,  45. 
Trade  Union,  65—75. 
Trades, 

schedule  of,  Appendix  A. 

Uncertainty,  76. 

Waiver,  125. 

Wronofol  Dismissal,  123. 
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